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Establishing harm is essential to many legal claims. This Article urges the law to 
adopt a more expansive notion of the harms of employment discrimination to better 
reflect the cognitive functions of individuals who face discrimination. While the effect 
of implicit bias on the mental state of potential discriminators is well-worn territory 
in antidiscrimination scholarship, little has been written about a sister theory: 
stereotype threat. More than a decade’s worth of social psychology research 
indicates that when a person is conscious of her membership in a particular group 
and the group is the subject of a widely recognized stereotype, that awareness can 
directly affect her performance of stereotype-related tasks, creating a self-fulfilling 
prophecy. For example, a common gender stereotype holds that women are not as 
good at math as their male counterparts. Thus, when asked to indicate sex before a 
math test, women tend to perform worse. As a result, if an employer draws attention 
to an employee’s protected status, that seemingly harmless act could impact the 
employee’s mental state and, in turn, her job performance. Despite the well-known 
effects of stereotype threat, this Article is the first to systematically apply that theory 
to employment discrimination law. 
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DUWLFOHVVSHHFKHVDQGV\PSRVLD<HWZKLOHZHLQWKHDQWLGLVFULPLQDWLRQFRPPXQLW\
SDXVHGWRFRQVLGHUWKHWUHPHQGRXVVWULGHVWKLVODZKDGPDGHZHFRXOGQRWGHQ\WKDW
GLVSDULWLHV LQ HPSOR\PHQW VWXEERUQO\ SHUVLVW 7R EH VXUH 7LWOH 9,, DQG WKH
HPSOR\PHQWGLVFULPLQDWLRQVWDWXWHV LW LQVSLUHGKDYHGRQH LPSRUWDQWZRUN WR OHYHO
LQHTXDOLWLHV+RZHYHUWZHQW\ILUVWFHQWXU\HPSOR\PHQWGLVFULPLQDWLRQGLIIHUVIURP
WKH RSHQO\ VH[LVW UDFLVW DJHLVW DQG DEOHLVW UHJLPHV RI WKH SDVW 3UHVHQWGD\
LQHTXDOLWLHV WKHUHIRUH GHPDQG D QHZ ZD\ RI XQGHUVWDQGLQJ HPSOR\PHQW
GLVFULPLQDWLRQKDUPV
2YHUDGHFDGHDJR6XVDQ6WXUPLGHQWLILHG³VHFRQGJHQHUDWLRQGLVFULPLQDWLRQ´DVDQ
H[SODQDWLRQIRUWKHSHUVLVWHQFHRILQHTXDOLWLHVLQOLJKWRIOHJDOUHJXODWLRQ8QOLNHRXWULJKW
H[FOXVLRQDU\ DQG DQLPXVGULYHQ ILUVWJHQHUDWLRQ GLVFULPLQDWLRQ VHFRQGJHQHUDWLRQ
GLVFULPLQDWLRQ JHQHUDWHV GLVSDULWLHV²VRPHWLPHV XQNQRZLQJO\²IURP VWUXFWXUDO
UHODWLRQDODQGVLWXDWLRQDOIDFWRUV&RJQLWLYHRUXQFRQVFLRXVELDVLVRQHRIWKHIDFWRUV
6WXUPFLWHGDVFRQWULEXWLQJWRWKLVSKHQRPHQRQ3XUVXDQWWRWKLVWKHRU\PXFKRIWKH
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GHSDUWPHQWVMRXUQDOLVWVDQGOHJDOVFKRODUVDOLNHKDYHHPEUDFHGWKLVSHUVSHFWLYH
FRQWHPSODWLQJ WKH HIIHFWV RI LPSOLFLW ELDV DQGFDXWLRQLQJ DJDLQVW LWV FRQWULEXWLRQV WR
VRFLDOLQHTXDOLW\
+RZHYHUWKHDSSOLFDWLRQRIFRJQLWLYHWKHRU\WRDQWLGLVFULPLQDWLRQODZKDVEHHQ
ODUJHO\RQHVLGHG/HJDO VFKRODUV KDYH WHQGHG WR IRFXVRQ WKHPHQWDO VWDWH RI WKH
XQZLWWLQJGLVFULPLQDWRUDQGWRLJQRUHWKHPHQWDOVWDWHRIWKHLQGLYLGXDOHQFRXQWHULQJ
GLVFULPLQDWLRQ,QRWKHUZRUGVWKHZULWLQJRQFRJQLWLYHIXQFWLRQW\SLFDOO\H[DPLQHV
KRZ VRFLDO IDFWRUV²LQFOXGLQJ FXUUHQW VRFLDO GLVSDULWLHV DQG ZLGHO\ NQRZQ
VWHUHRW\SHV²LQIOXHQFHSHRSOH¶VXQFRQVFLRXVO\KHOGEHOLHIVLQDZD\WKDWFRXOGOHDG
WKHP WR GLVFULPLQDWH GHVSLWH WKHLU EHVW HIIRUWV QRW WR ,Q VR GRLQJ LW KDV DOPRVW
H[FOXVLYHO\DGRSWHGWKHFRJQLWLYHSHUVSHFWLYHRIWKHGLVFULPLQDWRU7KLVLPEDODQFH
KDVOHGWRDQLPSUHVVLYHERG\RIVFKRODUVKLSRQWKHHIIHFWVRIXQFRQVFLRXVELDVRQ
HPSOR\HUV ZKLOH ODUJHO\ QHJOHFWLQJ KRZ WKRVH VDPH VRFLDO IDFWRUV LPSDFW WKH
LQGLYLGXDOV HQFRXQWHULQJ GLVFULPLQDWLRQ :KLOH WKLV SDUWLFXODU IRFXV PD\ EH
XQGHUVWDQGDEOHJLYHQDQWLGLVFULPLQDWLRQODZ¶VUHOLDQFHRQSULYDWHHQIRUFHPHQWDQG
WKHLPSRUWDQFHRILQWHQWLWFUHDWHVDQRWDEOHDV\PPHWU\LQRXUXQGHUVWDQGLQJRIKRZ
GLVFULPLQDWLRQUHDOO\ZRUNV
7KLV$UWLFOHDGGUHVVHVWKDWDV\PPHWU\E\H[SORULQJWKHFRJQLWLYHIXQFWLRQLQJRI
SHRSOH ZKR IDFH GLVFULPLQDWLRQ 5HVHDUFKHUV KDYH ORQJ HVWDEOLVKHG WKDW DQ
LQGLYLGXDO¶V PHPEHUVKLS LQ D SDUWLFXODU LGHQWLW\ JURXS²ZKHQ GUDZQ WR KHU
DWWHQWLRQ²FDQ DIIHFW KHU SHUIRUPDQFH RQ FRPSHWHQFHUHODWHG PHDVXUHV 7KLV
SKHQRPHQRQNQRZQDVVWHUHRW\SHWKUHDWRFFXUVZKHQDPHPEHURIDJURXSWKDW
KDVEHHQZLGHO\VWHUHRW\SHGLVUHPLQGHGRIKHUJURXSPHPEHUVKLSDQGWKHQWROGWR
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SHUIRUP DQ HYDOXDWLYH H[HUFLVH WKDW LPSOLFDWHV D VWHUHRW\SHUHODWHG VNLOO )RU
H[DPSOHZRPHQDQGUDFLDOPLQRULWLHVWHQGWRVFRUHORZHURQDSWLWXGHWHVWVZKHQ
SULRUWRWHVWLQJWKH\ZHUHDVNHGWRLQGLFDWHWKHLUUDFHRUVH[DQGZHUHWROGWKDWWKH
WHVW ZRXOG DVVHVV WKHLU VNLOO OHYHO 6RFLDO SV\FKRORJLVWV SRVWXODWH WKDW LQGLYLGXDOV
H[SHULHQFHVWHUHRW\SHWKUHDWQRWEHFDXVHWKH\EHOLHYHWKHDVVRFLDWHGVWHUHRW\SHVEXW
UDWKHUEHFDXVHWKH\IHDUWKDWWKHLUSHUIRUPDQFHZLOOFRQILUPWKHVWHUHRW\SLFEHOLHIV
KHOGE\RWKHUV%HFDXVH HPSOR\PHQW LV ERWK LPSRUWDQW WR LGHQWLW\ DQG LPSOLFDWHV
FRPSHWHQFHUHODWHG VNLOOV LQGLYLGXDOV PD\ H[SHULHQFH VWHUHRW\SH WKUHDW DW ZRUN
7ULJJHULQJ VWHUHRW\SH WKUHDW RQ WKH MRE FRXOG OHDG WR VWUHVV DQ[LHW\ DQG²PRVW
VLJQLILFDQWO\²FRPSURPLVHGMRESHUIRUPDQFH
<HW WKLV $UWLFOH GRHV PRUH WKDQ MXVW DSSO\ D SUHYLRXVO\ XQGHUXWLOL]HG VRFLDO
SV\FKRORJ\WKHRU\WRHPSOR\PHQWGLVFULPLQDWLRQ,WXUJHVWKHODZWRH[SDQGZKDW
FRQVWLWXWHVDOHJDOO\UHFRJQL]HGHPSOR\PHQWGLVFULPLQDWLRQKDUPWREHWWHUUHIOHFWWKH
OLYHGH[SHULHQFHVRILQGLYLGXDOVZKRIDFHGLVFULPLQDWLRQ
+DUPRFFXSLHVDFUXFLDOUROHLQOHJDOUHJXODWLRQ$VDJHQHUDOPDWWHULQWKHODZ
SODLQWLIIVFDQQRWUHFRYHULIWKH\GRQRWGHPRQVWUDWHWKDWWKH\ZHUHQHJDWLYHO\DIIHFWHG
E\ WKH GHIHQGDQW¶V FRQGXFW $W SUHVHQW WKH DGYHUVH HPSOR\PHQW DFWLRQ LV WKH
SDUDGLJPDWLF HPSOR\PHQW GLVFULPLQDWLRQ KDUP $GYHUVH HPSOR\PHQW DFWLRQV
LQFOXGH IDLOLQJ WR KLUH ILULQJ IDLOLQJ WR SURPRWH GHPRWLQJ DQG UHDVVLJQLQJ
XQIDYRUDEO\:LWKWKHH[FHSWLRQRIGLVSDUDWHLPSDFWFDVHVSODLQWLIIVPXVWHVWDEOLVK
WKDW WKH HPSOR\HU DFWHG LQWHQWLRQDOO\7KH H[LVWLQJ OLWHUDWXUH RQ LPSOLFLW ELDVKDV
DPRQJRWKHUWKLQJVFKDOOHQJHGWKHIHDVLELOLW\RIWKHLQWHQWUHTXLUHPHQW7KLV$UWLFOH
LQVWHDG WDNHV WKHSHUVSHFWLYH RI WKH LQGLYLGXDO IDFLQJGLVFULPLQDWLRQE\ H[SORULQJ
ZKDWLVFRQVWUXHGDVKDUPIXO'HVSLWHWKHPHDVXUDEOHQHJDWLYHLPSDFWVRIVWHUHRW\SH
WKUHDWRQMRESHUIRUPDQFHQRSUHYLRXVOHJDOVFKRODUVKLSKDVV\VWHPDWLFDOO\DSSOLHG
WKHVFLHQFHRIVWHUHRW\SHWKUHDWWRWKHILHOGRIHPSOR\PHQWGLVFULPLQDWLRQ


  )RUDGHVFULSWLRQRIVWHUHRW\SHWKUHDWDQGLWVFRQVHTXHQFHVVHHinfra 3DUW,,$,WLV
DOVRSRVVLEOHWKDWWULJJHULQJFHUWDLQVWHUHRW\SHVFRXOGKDYHDSRVLWLYHLPSDFWRQSHUIRUPDQFH
See, e.g. -HQQLIHU/HHAsian American Exceptionalism and “Stereotype Promise” 62&¶<
3$*(6 0D\   KWWSWKHVRFLHW\SDJHVRUJSDSHUVDVLDQDPHULFDQH[FHSWLRQDOLVPDQG
VWHUHRW\SHSURPLVH >KWWSSHUPDFF$8(=4@ DUJXLQJ WKDW $VLDQ $PHULFDQ VWXGHQWV
FDQEHQHILWIURP³VWHUHRW\SHSURPLVH´WKHUHE\OHDGLQJWRLQFUHDVHGSHUIRUPDQFH
  See, e.g. 86& HD86&D1RWDEO\
PDQ\IHGHUDODQWLGLVFULPLQDWLRQVWDWXWHVVXFKDV7LWOH9,,DOVRIRUELGFODVVLI\LQJPHUHO\RQ
WKHEDVLVRIDSURWHFWHGVWDWXVSee 86& HD86&D

  6FKRODUVZULWLQJDERXWLPSOLFLWELDVKDYHQRWHGWKDWWKHLQWHQWUHTXLUHPHQWDGYHUVHO\
DIIHFWVHPSOR\PHQWGLVFULPLQDWLRQFODLPVSee .ULHJHUsupra QRWHsee also /LQGD+DPLOWRQ
.ULHJHU	6XVDQ7)LVNHBehavior Realism in Employment 'LVFULPLQDWLRQ&$//5(9
   $XWKRUV KDYH DOVRPHQWLRQHG VWHUHRW\SH WKUHDW LQ WKHLU ZRUN RQ HPSOR\PHQW
GLVFULPLQDWLRQ ODZ EXW RQO\ SDVVLQJO\ See, e.g. 6DPXHO 5 %DJHQVWRV Implicit Bias, 
“Science,” and Antidiscrimination Law  +$59 / 	 32/¶< 5(9    
UHIHUHQFLQJ ³VWHUHRW\SH WKUHDW LH WKDW WKH IHDU RI EHLQJ ODEHOHG D ELJRWZLOO GULYH VRPH
SHRSOHWREHKDYHLQDPDQQHUWKDWDSSHDUVELJRWHG´7ULVWLQ.*UHHQRacial Emotion in the 
Workplace6&$//5(9±VWDWLQJWKDW³>U@HVHDUFKDOVRVXJJHVWVWKDW
UDFLDO PLQRULWLHV DUH OLNHO\ WR H[SHULHQFH DQ[LHW\ DQG IHDU EHIRUH DQG GXULQJ LQWHUUDFLDO
LQWHUDFWLRQVDULVLQJRXWRIFRQFHUQVDERXWEHLQJMXGJHGDFFRUGLQJWRVWHUHRW\SHVRURWKHUZLVH
FRQILUPLQJ FRPPRQO\ KHOG VWHUHRW\SHV DERXW WKHLU JURXS´ EXW QRW UHIHUULQJ WR WKDW
@ EMPLOYMENT DISCRIMINATION HARMS 

7KLV$UWLFOHWKHUHIRUHPDNHVDQLPSRUWDQWFRQFHSWXDOFRQWULEXWLRQ%\UHFRJQL]LQJ
WKHHIIHFWVRIVWHUHRW\SHWKUHDWLWGHPRQVWUDWHVWKDWIDUPRUHFRQGXFWLVKDUPIXOWKDQ
WUDGLWLRQDOO\DFNQRZOHGJHG%XWWKHUHDUHQRHDV\IL[HVKHUH7RWKDWHQGLWGRHVQRW
DGYRFDWH D VSHFLILF VLQJOH OHJDO DSSURDFK IRU FKDOOHQJLQJ WKH KDUPV RI VWHUHRW\SH
WKUHDW,QVWHDGLWORRNVWRKRZWKHODZPLJKWLQWHUYHQHWRHQFRXUDJHLQGLYLGXDOVWRDFW
LQDZD\WKDWZLOOUHGXFHZRUNSODFHGLVSDULWLHVZLWKRXWRYHUUHJXODWLQJ
7KH$UWLFOHFRQVLVWVRIIRXUSDUWV3DUW,LGHQWLILHVWKHDGYHUVHHPSOR\PHQWDFWLRQ
DVWKHSDUDGLJPDWLFHPSOR\PHQWGLVFULPLQDWLRQKDUPDQGH[SORUHVWKHSHUVLVWHQFHRI
GLVSDULWLHVLQHPSOR\PHQW,WQRWHVWKHSRSXODULW\RIXQFRQVFLRXVELDVWKHRULHVDQG
SURSRVHV WKDW WKH IRFXV RQ WKH FRJQLWLYH IXQFWLRQV RI GLVFULPLQDWRUV KDYH PDGH
SUHYLRXVDFFRXQWVORSVLGHG3DUW,,LQWURGXFHVVWHUHRW\SHWKUHDWWRGHPRQVWUDWHKRZ
VRFLDOIDFWRUVPD\LPSDFWWKHFRJQLWLYHIXQFWLRQLQJRIDSSOLFDQWVDQGHPSOR\HHVZKR
IHDUGLVFULPLQDWLRQ3DUW,,,WXUQVWRKDUPDVDEDVLVIRUODZPDNLQJDQGDSSOLHVWKH
KDUPSULQFLSOH WR HPSOR\PHQW GLVFULPLQDWLRQ OHJLVODWLRQ DVVHUWLQJ WKDW WULJJHULQJ
VWHUHRW\SHWKUHDWLVKDUPIXOLQDZD\WKDWMXVWLILHVOHJDOUHJXODWLRQ)LQDOO\GUDZLQJ
IURP FXUUHQW OHJDO SURWHFWLRQV 3DUW ,9 XUJHV ODZPDNHUV WR WKLQN EH\RQG DGYHUVH
HPSOR\PHQW DFWLRQV WR FRPEDW WKH VHFRQGJHQHUDWLRQ GLVFULPLQDWLRQ FDXVHG E\
VWHUHRW\SHWKUHDW
,6+257&20,1*62)$17,',6&5,0,1$7,21/$:	7+(25<
2XUFXUUHQWHPSOR\PHQWGLVFULPLQDWLRQV\VWHPLVLQHIIHFWLYH:KLOHOHJLVODWLRQ
KDV HIIHFWLYHO\ WDUJHWHG LQWHQWLRQDO DQLPXVGULYHQ H[FOXVLRQ ZHOOGRFXPHQWHG
LQHTXDOLWLHVUHPDLQ3DUW,VXUYH\VWKHH[LVWLQJIHGHUDOSURWHFWLRQVDQGLGHQWLILHVWKH
DGYHUVHHPSOR\PHQWDFWLRQDVWKHSULPDU\DQWLGLVFULPLQDWLRQKDUP,WWKHQWXUQVWR
WKHRQJRLQJGLVSDULWLHV LQHPSOR\PHQWGHVSLWH WKHVH VWDWXWHV7KH$UWLFOHSURIIHUV
6WXUP¶V QRWLRQ RI VHFRQGJHQHUDWLRQ GLVFULPLQDWLRQ DV D SRVVLEOH H[SODQDWLRQ IRU
WKRVHFRQWLQXHGLQHTXLWLHV,WIRFXVHVRQWKHLPPHQVHSRSXODULW\RIFRJQLWLYHELDV
WKHRU\VWDUWLQJLQWKHPLGVDQGFRQWLQXLQJLQWRWRGD\3DUW,HQGVE\FKDOOHQJLQJ
WKH XVH RI LPSOLFLW ELDV LQ DQWLGLVFULPLQDWLRQ VFKRODUVKLS DV RQHVLGHG IRFXVLQJ
SULPDULO\RQWKHPLQGVHWRIWKHSRWHQWLDOGLVFULPLQDWRUDQGIUHTXHQWO\LJQRULQJKRZ
VRFLDO VWHUHRW\SHV DIIHFW WKH FRJQLWLYH IXQFWLRQV RI WKH LQGLYLGXDOV ZKR IDFH
GLVFULPLQDWLRQ
A. Federal Employment Discrimination Protections 
,Q  &RQJUHVV SDVVHG WKH &LYLO 5LJKWV $FW 7LWOH 9,, ZKLFK SURKLELWV
GLVFULPLQDWLRQRQWKHEDVLVRIUDFHFRORUUHOLJLRQVH[RUQDWLRQDORULJLQZDVDPRQJ
WKDWZDWHUVKHGVWDWXWH¶VPRVWVLJQLILFDQWSURYLVLRQV7LWOH9,,KDVOHGWRDQXPEHURI
SRVLWLYHFKDQJHVLQHPSOR\PHQW LQFOXGLQJOD\LQJWKHJURXQGZRUNIRUDGGLWLRQDO


SKHQRPHQRQ DV VWHUHRW\SH WKUHDW.DQJ	/DQH supra QRWH DW ± GLVFXVVLQJ WKH
LQFRQJUXHQFH RI RSSRQHQWV RI LPSOLFLW ELDV ZKR HPEUDFH VWHUHRW\SH WKUHDW -HUU\ .DQJ
Trojan Horses of Race+$59/5(9±GHVFULELQJWKHSUHVHQFHRI
VWHUHRW\SHWKUHDWDQGVWHUHRW\SHERRVWLQDVWXG\RI$VLDQ$PHULFDQZRPHQWDNLQJFKDOOHQJLQJ
PDWKWHVWV
  86&HF)RUH[DPSOHEODFNPDOHKHDGVRIKRXVHKROGVDZ
WKHLUZDJHVLQFUHDVHVKDUSO\LQWKHV%RXUQHsupra QRWHDWILJ,QWKHV
 INDIANA LAW JOURNAL >9RO

HPSOR\PHQWGLVFULPLQDWLRQOHJLVODWLRQ-XVWWKUHH\HDUVODWHUWKH$JH'LVFULPLQDWLRQ
LQ(PSOR\PHQW$FW $'($ZKLFKSURKLELWVHPSOR\PHQWGLVFULPLQDWLRQDJDLQVW
LQGLYLGXDOVDJHIRUW\DQGRYHUEHFDPHODZ7LWOH9,,DOVRSURYLGHGDWHPSODWHIRU
WKHNH\ HPSOR\PHQWGLVFULPLQDWLRQSURYLVLRQV LQ WKH$PHULFDQVZLWK'LVDELOLWLHV
$FW $'$ DQG WKH *HQHWLF ,QIRUPDWLRQ 1RQGLVFULPLQDWLRQ $FW *,1$ ,Q
SDUWLFXODU RQH DWWULEXWH DOO WKHVH ODZV VKDUH LV DGRSWLQJ WKH DGYHUVH HPSOR\PHQW
DFWLRQDVWKHSDUDGLJPDWLFHPSOR\PHQWGLVFULPLQDWLRQKDUPLQQHHGRIUHGUHVV
7LWOH9,,
$VGLVFXVVHG7LWOH9,,ZDVSDWKEUHDNLQJHPSOR\PHQWGLVFULPLQDWLRQOHJLVODWLRQ
WKDWSDYHGWKHZD\IRURWKHUIHGHUDOSURWHFWLRQV7KHUHOHYDQWSURYLVLRQSURYLGHVWKDW
DQHPSOR\HUFDQQRWIDLOWRKLUHILUHRURWKHUZLVHGLVFULPLQDWHDJDLQVWDQDSSOLFDQW
RU HPSOR\HHRQ WKHEDVLV RI UDFH FRORU UHOLJLRQ VH[ RUQDWLRQDO RULJLQ ,W DOVR
IRUELGVHPSOR\HUVIURPOLPLWLQJVHJUHJDWLQJRUFODVVLI\LQJDSSOLFDQWVRUHPSOR\HHV
LQDZD\WKDWZRXOGGLVDGYDQWDJHWKHPEDVHGRQWKRVHVDPHHQXPHUDWHGJURXQGV
7KH SURKLELWHG W\SHV RI FRQGXFW DUH EURDGO\ UHIHUUHG WR DV ³DGYHUVH HPSOR\PHQW
DFWLRQV´7KH\PXVWGLVDGYDQWDJH WKHHPSOR\HHRUDSSOLFDQWE\GHQ\LQJKLPDQ
HPSOR\PHQWRSSRUWXQLW\RUIDLUFRPSHQVDWLRQRUE\³RWKHUZLVHDGYHUVHO\DIIHFW>LQJ@
KLVVWDWXVDVDQHPSOR\HH´
7LWOH 9,, DOVR DOORZV SODLQWLIIV WR UHFRYHU IRU FHUWDLQ NLQGV RI XQLQWHQWLRQDO
GLVFULPLQDWLRQ+RZHYHUHYHQFODLPVWKDWGRQRWUHTXLUHLQWHQWVWLOOUHTXLUHKDUP
,QGLVSDUDWHLPSDFWDFWLRQVSODLQWLIIVPXVWSURYHWKDWWKHHPSOR\HU¶VIDFLDOO\QHXWUDO
SROLF\KDGDGLVSURSRUWLRQDWHO\QHJDWLYHHIIHFWRQWKHLPSDFWHGJURXS6LPLODUO\
LQ D SDWWHUQ RU SUDFWLFH FDVH WKH IHGHUDO JRYHUQPHQW WKURXJK HLWKHU WKH (TXDO
(PSOR\PHQW2SSRUWXQLW\&RPPLVVLRQ((2&RUWKURXJKWKH$WWRUQH\*HQHUDOFDQ


VH[VHJUHJDWLRQLQHPSOR\PHQWDOVREHJDQGURSSLQJ%DUEDUD)5HVNLQ	,UHQH3DGDYLFSex, 
Race, and Ethnic Inequality in United States Workplaces in+$1'%22.2)62&,2/2*<2)
*(1'(5-DQHW6DOW]PDQ&KDIHW]HG
   86&  D  ³7KH SURKLELWLRQV LQ WKLV FKDSWHU VKDOO EH OLPLWHG WR
LQGLYLGXDOVZKRDUHDWOHDVW\HDUVRIDJH´
  86&D
  86&IID
  86&HD
  86& HD 
  (03/2<0(17&225',1$725(03/2<0(1735$&7,&(6GHILQLQJ³DGYHUVH
HPSOR\PHQWDFWLRQ´
  86& HD
  /(;./$5621(03/2<0(17',6&5,0,1$7,21GHGH[SODLQLQJWKDW
FODLPVIRUGLVSDUDWHLPSDFWFRYHUQHXWUDOSUDFWLFHVZLWKGLVFULPLQDWRU\HIIHFWV7KHQHHGWR
HVWDEOLVKDGLVFULPLQDWRU\LPSDFWFDQEHIUDPHGDVDKDUPUHTXLUHPHQW
  $IWHUDSODLQWLIIKDVVKRZQDGLVSDUDWHLPSDFWWKHGHIHQGDQWPXVWGHPRQVWUDWH
WKDW WKH FKDOOHQJHG SROLF\ LV MREUHODWHG DQG FRQVLVWHQW ZLWK EXVLQHVV QHFHVVLW\ See 
86&HN$L,IWKHHPSOR\HUPHHWVWKDWEXUGHQWKHHPSOR\HHFDQVWLOO
SUHYDLOE\VKRZLQJDQDOWHUQDWLYHHPSOR\PHQWSUDFWLFHSee86HN$LL
 ³>7@KH FRPSODLQLQJ SDUW\PDNHV WKH GHPRQVWUDWLRQGHVFULEHG LQ VXESDUDJUDSK &
ZLWKUHVSHFWWRDQDOWHUQDWLYHHPSOR\PHQWSUDFWLFHDQGWKHUHVSRQGHQWUHIXVHVWRDGRSWVXFK
DOWHUQDWLYHHPSOR\PHQWSUDFWLFH´*ULJJVY'XNH3RZHU&R86
@ EMPLOYMENT DISCRIMINATION HARMS 

VXHHPSOR\HUVGLUHFWO\IRUV\VWHPDWLFGLVFULPLQDWLRQ7RSUHYDLOWKHJRYHUQPHQW
PXVWHVWDEOLVKWKDWWKHHPSOR\HU¶VFRQGXFWIRUPHGDSDWWHUQRIGLVFULPLQDWLRQRUZDV
SDUWRIWKHHPSOR\HU¶VVWDQGDUGRSHUDWLQJSURFHGXUHWKHUHE\LQIHUULQJGLVFULPLQDWLRQ
IURP VWDWLVWLFV DQG LQGLYLGXDO FDVHV7R VXFFHHG LQ ERWK SDWWHUQ RU SUDFWLFH DQG
LQGLYLGXDOGLVSDUDWHLPSDFWDFWLRQVWKHJRYHUQPHQWRUSODLQWLIIVUHVSHFWLYHO\PXVW
GHPRQVWUDWH FDWHJRULFDO H[FOXVLRQ RU GLVDGYDQWDJH RQ WKH EDVLV RI WKH SURWHFWHG
VWDWXV7KHTXHVWLRQLVQRWZKHWKHUWKHHPSOR\HULQWHQGHGWRGLVFULPLQDWHRQWKHEDVLV
RI SURWHFWHG VWDWXV EXW UDWKHU ZKHWKHU WKH HPSOR\HH H[SHULHQFHG DQ HPSOR\PHQW
KDUPRQWKDWEDVLV
$JH'LVFULPLQDWLRQLQ(PSOR\PHQW$FW
7KH $'($ LQFOXGHV D VLPLODU EDQ RQ DGYHUVH HPSOR\PHQW DFWLRQV ,W DGRSWV
ODQJXDJHVLPLODUWR7LWOH9,,¶VDQWLGLVFULPLQDWLRQDQGDQWLFODVVLILFDWLRQSURKLELWLRQV
DQGDGGVDSURYLVLRQWKDWIRUELGVHPSOR\HUVIURP³UHGXF>LQJ@WKHZDJHUDWHRIDQ\
HPSOR\HHLQRUGHUWRFRPSO\ZLWKWKLVFKDSWHU´&RQVHTXHQWO\MXVWDVLQFODLPVIRU
UDFHRUVH[EDVHGGLVFULPLQDWLRQDJHGLVFULPLQDWLRQSODLQWLIIVPXVWHVWDEOLVK WKDW
WKH\ H[SHULHQFHG DQ HPSOR\PHQWUHODWHG KDUP/LNH7LWOH9,, WKH$'($ DOORZV
FODLPVIRUGLVSDUDWHLPSDFWDVZHOODVIRUSDWWHUQDQGSUDFWLFH
,PSRUWDQWO\KRZHYHUWKH$'($GHSDUWVIURP7LWOH9,,ZLWKUHVSHFWWRWKHVFRSH
RI LWV FRYHUDJH 7LWOH 9,, PDNHV DQ\ FRQVLGHUDWLRQ RI WKH HQXPHUDWHG SURWHFWHG
VWDWXVHVDFWLRQDEOH7KHVWDWXWHSURWHFWVSHRSOHRIDOOUDFHV&RQYHUVHO\WKH$'($
RIIHUVDV\PPHWULFDOSURWHFWLRQ,WIRUELGVRQO\GLVFULPLQDWLRQRQWKHEDVLVRIDJHWKDW
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ORFDWLQJ WKH VRXUFH RI OHJLWLPDF\ IRU ODZV EDQQLQJ ³LQGLUHFW
GLVFULPLQDWLRQ´ SUHGRPLQDWHO\ LQ D WKHRU\ RI GLVWULEXWLYH MXVWLFH UDWKHU WKDQ LQ KDUP EXW
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 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D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DUHOHYDQW7LWOH9,,SURKLELWLRQV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  +RZHYHUWKHVHFODLPVRSHUDWHVOLJKWO\GLIIHUHQWZLWKUHVSHFWWRWKH$'($:KLOHWKH
6XSUHPH&RXUWKHOGWKDW$'($SODLQWLIIVFRXOGUHFRYHUXQGHUDGLVSDUDWHLPSDFWWKHRU\Smith 
v. City of Jackson86WKH$'($FRQWDLQVDSURYLVLRQQRWSUHVHQWLQ
7LWOH9,,WKDWDOORZVHPSOR\HUV³WRWDNHDQ\DFWLRQRWKHUZLVHSURKLELWHGXQGHUVXEVHFWLRQVD
EFRUHRIWKLVVHFWLRQZKHUHDJHLVDERQDILGHRFFXSDWLRQDOTXDOLILFDWLRQUHDVRQDEO\
QHFHVVDU\ WR WKHQRUPDORSHUDWLRQRI WKHSDUWLFXODUEXVLQHVVRUZKHUH WKHGLIIHUHQWLDWLRQ LV
EDVHGRQUHDVRQDEOHIDFWRUVRWKHUWKDQDJH´86&IFUHDWLQJDGHIHQVHWR
GLVSDUDWH LPSDFW DFWLRQV VSHFLILF WR WKH $'($ 7KXV ZKLOH 7LWOH 9,, UHTXLUHV EXVLQHVV
QHFHVVLW\$'($GHIHQGDQWVQHHGRQO\HVWDEOLVKUHDVRQDEOHQHVV$OWKRXJKWKH$'($GRHV
QRWFRQWDLQDVSHFLILFSDWWHUQDQGSUDFWLFHSURYLVLRQOLNH7LWOH9,,WKHJRYHUQPHQWKDVEURXJKW
VXFKFODLPV/(;./$5621(03/2<0(17',6&5,0,1$7,21GHG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DSSO\LQJ7LWOH
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
DGYHUVHO\ LPSDFWV RQH FODVV RI LQGLYLGXDOV SHRSOH ZKR DUH RYHU IRUW\ QRW
GLVFULPLQDWLRQRQWKHEDVLVRIDJHJHQHUDOO\
$PHULFDQVZLWK'LVDELOLWLHV$FW
7LWOH,RI$PHULFDQVZLWK'LVDELOLWLHV$FW OLNH7LWOH9,,DQGWKH$'($DOVR
DGRSWV D EDQ RQ DGYHUVH HPSOR\PHQW DFWLRQV ,W SURKLELWV HPSOR\HUV IURP
³GLVFULPLQDW>LQJ@DJDLQVWDTXDOLILHGLQGLYLGXDORQWKHEDVLVRIGLVDELOLW\LQUHJDUG
WRMREDSSOLFDWLRQSURFHGXUHVWKHKLULQJDGYDQFHPHQWRUGLVFKDUJHRIHPSOR\HHV
HPSOR\HHFRPSHQVDWLRQMREWUDLQLQJDQGRWKHUWHUPVFRQGLWLRQVDQGSULYLOHJHV
RI HPSOR\PHQW´ )XUWKHU WKH $'$ OLNH WKH $'($ LV DV\PPHWULFDO ,W RQO\
SURWHFWVLQGLYLGXDOVZLWKGLVDELOLWLHV$GGLWLRQDOO\WKH$'$DOORZVSODLQWLIIVWR
UHFRYHU IRU ERWK LQWHQWLRQDO DQG XQLQWHQWLRQDO GLVFULPLQDWLRQ RQ WKH EDVLV RI
GLVDELOLW\+RZHYHU GLVDELOLW\PD\ DIIHFW MRE SHUIRUPDQFH LQ ZD\V WKDW RWKHU
SURWHFWHG VWDWXVHVPLJKW QRWPDNLQJ LW DUJXDEO\PRUH UHOHYDQW WR HPSOR\PHQW
)XUWKHUWKHODZLVGHVLJQHGQRWRQO\WRSUHYHQWGLVFULPLQDWLRQRQWKHEDVLVRI
GLVDELOLW\ EXW DOVR WR IDFLOLWDWH DFFRPPRGDWLRQ ZKLFK UHTXLUHV GLIIHUHQWLDO
WUHDWPHQW 7KH $'$ WKHUHIRUH VLPXOWDQHRXVO\ RIIHUV ERWK PRUH DQG OHVV
HPSOR\PHQW GLVFULPLQDWLRQ SURWHFWLRQV WKDQ LWV SUHGHFHVVRUV ,W RIIHUV PRUH
SURWHFWLRQLQVRIDUDVLWUHTXLUHVDFFRPPRGDWLRQEXWOHVVLQVRIDUDVLWDFNQRZOHGJHV
WKDWGLVDELOLW\FRXOGKDYHDQHIIHFWRQDSHUVRQ¶VDELOLW\WRSHUIRUPDWOHDVWVRPH
MREIXQFWLRQV
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PHWKRGVRIDGPLQLVWUDWLRQWKDWKDYHWKHHIIHFWRIGLVFULPLQDWLRQRQWKHEDVLVRIGLVDELOLW\
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ZLWKDGLVDELOLW\RUDFODVVRI LQGLYLGXDOVZLWKGLVDELOLWLHVXQOHVV WKHVWDQGDUGWHVWRURWKHU
VHOHFWLRQFULWHULDDVXVHGE\WKHFRYHUHGHQWLW\LVVKRZQWREHMREUHODWHGIRUWKHSRVLWLRQLQ
TXHVWLRQDQGLVFRQVLVWHQWZLWKEXVLQHVVQHFHVVLW\´
  7KH YHU\ QDWXUH RI UHDVRQDEOH DFFRPPRGDWLRQ UHTXLUHV WUHDWLQJ SHRSOH ZLWK
GLVDELOLWLHVGLIIHUHQWO\See86&%³>5@HDVRQDEOHDFFRPPRGDWLRQ
PD\LQFOXGHMREUHVWUXFWXULQJSDUWWLPHRUPRGLILHGZRUNVFKHGXOHVUHDVVLJQPHQWWRD
YDFDQWSRVLWLRQDFTXLVLWLRQRUPRGLILFDWLRQRIHTXLSPHQWRUGHYLFHVDSSURSULDWHDGMXVWPHQW
RUPRGLILFDWLRQV RI H[DPLQDWLRQV WUDLQLQJPDWHULDOV RU SROLFLHV WKH SURYLVLRQRI TXDOLILHG
UHDGHUVRULQWHUSUHWHUVDQGRWKHUVLPLODUDFFRPPRGDWLRQVIRULQGLYLGXDOVZLWKGLVDELOLWLHV´
see also 6DPXHO5%DJHQVWRVSubordination, Stigma, and “Disability”9$/5(9
FDOOLQJWKHDFFRPPRGDWLRQUHTXLUHPHQW³DPLOGUHJLPHRIDIILUPDWLYHDFWLRQ´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@ EMPLOYMENT DISCRIMINATION HARMS 

*HQHWLF,QIRUPDWLRQ1RQGLVFULPLQDWLRQ$FW
1RZ WXUQLQJ WR WKH IRXUWK DQG ILQDOPDMRU IHGHUDO HPSOR\PHQW GLVFULPLQDWLRQ
OHJLVODWLRQ WKH *HQHWLF ,QIRUPDWLRQ 1RQGLVFULPLQDWLRQ $FW *,1$ DOVR GUDZV
KHDYLO\ IURPSUHYLRXV OHJLVODWLRQ SURKLELWLQJ DGYHUVH HPSOR\PHQW DFWLRQVRQ WKH
EDVLVRIJHQHWLFLQIRUPDWLRQ,WUHWXUQVWRWKHIDPLOLDUVWUXFWXUHRI7LWOH9,,DQGWKH
$'($EDQQLQJHPSOR\HUVIURPIDLOLQJWRKLUHILULQJRURWKHUZLVHGLVFULPLQDWLQJ
DJDLQVW DQ LQGLYLGXDO RQ WKH EDVLV RI JHQHWLF LQIRUPDWLRQ DQG IURP OLPLWLQJ
VHJUHJDWLQJRUFODVVLI\LQJHPSOR\HHVLQDZD\WKDWZRXOGGLVDGYDQWDJHWKHPEDVHG
RQWKHLUJHQHWLFLQIRUPDWLRQ+RZHYHUZKLOH*,1$PLUURUV7LWOH9,,RQLWVIDFH
DW SUHVHQW WKH QHZ ODZ VSHFLILFDOO\ H[FOXGHV FODLPV IRU GLVSDUDWH LPSDFW EXW
SURYLGHVWKDW&RQJUHVVZLOOUHYLVLWWKLVLVVXHVL[\HDUVDIWHUWKHVWDWXWH¶VHQDFWPHQW
,Q VXP 7LWOH 9,, WKH $'($ WKH $'$ DQG *,1$ FRYHU GLIIHUHQW NLQGV RI
SURWHFWHG VWDWXVHV DQG RSHUDWH LQ GLIIHUHQW ZD\V <HW ZKLOH WKH FXUUHQW IHGHUDO
HPSOR\PHQW GLVFULPLQDWLRQ SURWHFWLRQV PD\ YDU\ DFFRUGLQJ WR WKHLU VXEMHFW DQG
VFRSH WKH\ VKDUH D VLQJOH XQLILHG FKDUDFWHULVWLF D SURKLELWLRQ RQ KDUPIXO
HPSOR\PHQWUHODWHGFRQGXFWRQWKHEDVLVRIWKHSURWHFWHGVWDWXVDQGVWDWXWRU\UHOLHI
VSHFLILFDOO\ WDLORUHG WR SUHYHQW DQG UHGUHVV WKRVH SDUWLFXODU NLQGV RI
DQWLGLVFULPLQDWLRQKDUPV
B. Second-Generation Discrimination & Cognitive Function 
&RQJUHVVSDVVHG7LWOH9,,LQUHVSRQVHWRWKHGHOLEHUDWHDQGRYHUWH[FOXVLRQDQG
VXERUGLQDWLRQRIZRPHQDQGSHRSOHRIFRORU1RWVXUSULVLQJO\WKHQ7LWOH9,,DQG
LWV SURJHQ\ IRFXVSULPDULO\RQ LQWHQWLRQDO DGYHUVH HPSOR\PHQW DFWLRQV$OWKRXJK
ILUVWJHQHUDWLRQ FDXVHV RI GLVFULPLQDWLRQ KDYH QRW GLVDSSHDUHG PXFK RI WKH
LQWHQWLRQDOO\DQGIDFLDOO\GLVFULPLQDWRU\HPSOR\PHQWSUDFWLFHVRIWKHSDVWKDYHIDGHG
LQ WKH ZDNH RI FLYLO ULJKWV ODZV <HW HYHQ ZLWK WKH SUROLIHUDWLRQ RI IHGHUDO
HPSOR\PHQW GLVFULPLQDWLRQ VWDWXWHV ZRUNSODFH GLVSDULWLHV VWLOO UHPDLQ 5DFLDO
ZDJHDQGHPSOR\PHQWJDSVSHUVLVWZLWKHPSOR\HGEODFNPHQHDUQLQJOHVVWKDQ
HPSOR\HGZKLWHPHQRIVLPLODUDJHDQGHGXFDWLRQDOOHYHO)XUWKHUQHDUO\RQHWKLUG
RIEODFNPDOHKRXVHKROGKHDGVEHWZHHQDJHVWZHQW\WRVL[W\GRQRWSDUWLFLSDWHLQ
WKH ODERUPDUNHW6LPLODUO\RQHWKLUGRI$PHULFDQZRPHQ WHHWHURQ WKHHGJHRI
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  %RXUQHsupra QRWHDW
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SRYHUW\ 7KLV RXWFRPH LV OLNHO\ WKH UHVXOW RI PRUH ZRPHQ EHFRPLQJ KHDGV RI
KRXVHKROGFRXSOHGZLWKDVWXEERUQJHQGHUSD\JDSDQGWKHFRQFHQWUDWLRQRIZRPHQ
LQ ORZZDJH ³SLQNFROODU´ MREV7KHVDPHKROGV WUXH LQ WKHFRQWH[WVRIDJHDQG
GLVDELOLW\GLVFULPLQDWLRQ)RUH[DPSOHDIWHUVHQGLQJUHVXPHVWRYDULRXVHPSOR\HUV
UHVHDUFKHUVIRXQGWKDWROGHUZRPHQZHUHOHVVOLNHO\WRJHWDSRVLWLYHUHVSRQVHRUDQ
LQWHUYLHZ $QG ROGHU ZRUNHUV DUH WKH JURXS PRVW OLNHO\ WR IDFH ORQJWHUP
XQHPSOR\PHQW/LNHZLVHDPHUHRIZRUNLQJDJHSHRSOHZLWKGLVDELOLWLHVDUH
HPSOR\HG²DVFRPSDUHGWRRIZRUNLQJDJHSHRSOHZLWKRXWGLVDELOLWLHV²DQGRI
WKRVH LQGLYLGXDOV ZLWK GLVDELOLWLHV ZKR GR ZRUN WKH\ KDYH FRPSDUDWLYHO\ ORZHU
VWDWXV MREV DQG PDNH OHVV PRQH\ (PSOR\PHQW GLVFULPLQDWLRQ VFKRODUV KDYH
SX]]OHGRYHUWKHVWXEERUQQHVVRIHPSOR\PHQWLQHTXDOLWLHVGHVSLWHOHJDOUHJXODWLRQ
IRUGHFDGHV
6WXUP¶V WKHRU\ RI VHFRQGJHQHUDWLRQ GLVFULPLQDWLRQ RIIHUV RQH YHU\ SRSXODU
H[SODQDWLRQ6KHKDVSURSRVHGWKDW³>F@RJQLWLYHELDVVWUXFWXUHVRIGHFLVLRQPDNLQJ
DQGSDWWHUQVRILQWHUDFWLRQKDYHUHSODFHGGHOLEHUDWHUDFLVPDQGVH[LVPDVWKHIURQWLHU
RIPXFKFRQWLQXHG LQHTXDOLW\´3XWGLIIHUHQWO\FXUUHQWZRUNSODFHGLVSDULWLHVDUH
QRW WKH UHVXOW RI GLVFULPLQDWRU\ DQLPXV RU HYHQ FRQVFLRXV VWHUHRW\SLQJ EXW WKH
FRQVHTXHQFHV RI WKH LQWHUSOD\ RI D YDULHW\ RI VRFLDO DQG SV\FKRORJLFDO IDFWRUV
0RUHRYHU VHFRQGJHQHUDWLRQ GLVFULPLQDWLRQ LV FXPXODWLYH QR VLQJOH HYHQW LV
UHVSRQVLEOH IRU WKH UHVXOWLQJ LQHTXLWLHV ,QVWHDG IRUFHV RSHUDWH LQFUHPHQWDOO\
SURGXFLQJGLVSDULWLHVDQGH[FOXVLRQRYHUWLPH$VDUHVXOWVKHDVVHUWVWKDW³WKHILUVW
JHQHUDWLRQIRUPRIUHJXODWLRQ>ZLWKLWV IRFXVRQGLVFULPLQDWRU\ LQWHQWDQGDGYHUVH
HPSOR\PHQWDFWLRQV@LVLQDGHTXDWHWRDGGUHVVWKHFRPSOH[LWLHVRIVHFRQGJHQHUDWLRQ
ELDV´
,PSOLFLW ELDV LV D QRWRULRXV VRXUFH RI VHFRQGJHQHUDWLRQ GLVFULPLQDWLRQ (YHQ
EHIRUH 6WXUP SXEOLVKHG KHU VHPLQDO SDSHU RQ VHFRQGJHQHUDWLRQ GLVFULPLQDWLRQ
DXWKRUV ZHUH H[SORULQJ WKH HIIHFW RI XQFRQVFLRXV ELDV RQ HPSOR\PHQW /LQGD
+DPLOWRQ.ULHJHUSLRQHHUHGWKHDSSOLFDWLRQRIFRJQLWLYHSV\FKRORJ\WRHPSOR\PHQW
GLVFULPLQDWLRQODZLQKHUQRZIDPRXVDUWLFOHThe Content of Our Categories: 
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
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  See id.
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  6XVDQ %LVRP5DSS 	 0DOFROP 6DUJHDQW Diverging Doctrine, Converging 
Outcomes: Evaluating Age Discrimination Law in the United Kingdom and the United States 
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7KHUHLQVKHSURSRVHVWKDWDVLJQLILFDQWDPRXQWRIFXUUHQWGLVSDULWLHVLQHPSOR\PHQW
DUHVLPSO\E\SURGXFWVRIQRUPDOKXPDQFRJQLWLYHIXQFWLRQLQJVSHFLILFDOO\WKH
PLQG¶V SURFOLYLW\ IRU FDWHJRUL]LQJ E\ W\SH LH VWHUHRW\SLQJ LQ WKH YDOXHQHXWUDO
VHQVHWKHWHQGHQF\RIWKRVHVWHUHRW\SHVWRDIIHFWMXGJPHQWDQGGHFLVLRQPDNLQJ
DQGWKHDELOLW\RIWKRVHVWHUHRW\SHVWRRSHUDWHRXWVLGHWKHFRQVFLRXVVHOIDZDUHQHVV
RI WKH LQGLYLGXDO GHFLVLRQPDNHU 7KHVH SURFHVVHV DUH VR DXWRPDWLF WKDW PDQ\
LQGLYLGXDOV DUH VXUSULVHG WR OHDUQ RI WKHLU RZQ LPSOLFLW ELDVHV +HQFH .ULHJHU
LGHQWLILHV7LWOH9,,¶VSULPDU\VKRUWFRPLQJDV³WKHDVVXPSWLRQWKDWGLVSDUDWHWUHDWPHQW
GLVFULPLQDWLRQZKHWKHUFRQVFLRXVRUXQFRQVFLRXV LVSULPDULO\PRWLYDWLRQDO UDWKHU
WKDQ FRJQLWLYH LQRULJLQ´%\ UHTXLULQJGLVSDUDWH WUHDWPHQW SODLQWLIIV WR HVWDEOLVK
GLVFULPLQDWRU\LQWHQWWKHFXUUHQWODZQRWRQO\XQGHUPLQHVWKHLUFODLPV²EHFDXVHVR
PXFK FRJQLWLYH IXQFWLRQ RFFXUV LPSOLFLWO\ DQG WKHUHIRUH DEVHQW D FOHDU FRQVFLRXV
PRWLYDWLRQ WKDW D SODLQWLII FDQ SURYH EHIRUH D FRXUW²EXW DOVR UXQV WKH ULVN RI
H[DFHUEDWLQJLQWHUJURXSWHQVLRQV
,QLWLDOO\ HPSOR\PHQW GLVFULPLQDWLRQ WKHRU\ IRFXVHG RQ WKH EDG PRWLYHV RI
VSHFLILFLQGLYLGXDOV+RZHYHUFULWLTXHVRIWKHLQWHQWLRQDODFFRXQWRIHPSOR\PHQW
GLVFULPLQDWLRQODZKDYHFDXVHGDQXPEHURIVFKRODUVWRHPEUDFHFRJQLWLYHELDVDVD
OHQVERWKIRUXQGHUVWDQGLQJKRZFXUUHQWHPSOR\PHQWGLVFULPLQDWLRQZRUNVDQGIRU
SURSRVLQJ UHIRUPV )RU H[DPSOH &KULVWLQH -ROOV DQG &DVV 6XQVWHLQ DGYRFDWH
³GHELDVLQJ´DVDSRWHQWLDOIXQFWLRQRIDQWLGLVFULPLQDWLRQODZLQFOXGLQJDIILUPDWLYH
DFWLRQ2WKHU VFKRODUV VXFK DV 6XVDQ 6WXUP DQG 7ULVWLQ*UHHQ KDYH FDOOHG IRU
VWUXFWXUDO DFFRXQWV RI HPSOR\PHQW GLVFULPLQDWLRQ ODZ DQG WKHRU\ SXVKLQJ
ODZPDNHUVDQGVFKRODUVWRFRQVLGHUKRZVRFLDORUJDQL]DWLRQDODQGFRJQLWLYHIDFWRUV
JHQHUDWH GLVFULPLQDWLRQ)LQDOO\ -HUU\.DQJ DQG.ULVWLQ/DQHKDYH DGYRFDWHG D
³EHKDYLRUDOUHDOLVW´XQGHUVWDQGLQJRIWKHODZVHHNLQJWRUHFRQFLOHOHJDOFRQVWUXFWV
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RIRQHRUPRUHRILWVHPSOR\HHV´IRRWQRWHRPLWWHG*UHHQsupra QRWHDW³'LVSDUDWH
WUHDWPHQWGRFWULQHKDVORQJEHHQXQGHUVWRRGWRUHTXLUHDVKRZLQJRILQWHQWLRQDOGLVFULPLQDWLRQ
RIWHQGHILQHGLQWHUPVRIFRQVFLRXVPRWLYDWLRQWRGLVFULPLQDWH´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 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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GHVFULELQJ KRZ FRXUWV¶ LQLWLDO LQWHUSUHWDWLRQV RI 7LWOH 9,,
UHIOHFWHGDYLHZRIHDUO\WZHQWLHWKFHQWXU\SV\FKRORJLVWVDQGVRFLDOWKHRULVWVWKDWSUHMXGLFHLV
DSV\FKRSDWKRORJ\QRWDQH[WHQVLRQRIQRUPDOFRJQLWLYHSURFHVVHV
  -ROOV	6XQVWHLQsupra QRWHDW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
8QGRXEWHGO\ OHJDO VFKRODUV KDYH GHYRWHG FRQVLGHUDEOH HQHUJ\ WR DGGUHVVLQJ
VHFRQGJHQHUDWLRQGLVFULPLQDWLRQ+RZHYHUDV6WXUPKHUVHOIQRWHV³>7@KHµZURQJ¶
RI VHFRQG JHQHUDWLRQ GLVFULPLQDWLRQ FDQQRW EH UHGXFHG WR D VLQJOH XQLYHUVDO RU
VLPSOH WKHRU\RIGLVFULPLQDWLRQ´7KH LPSUHVVLYH OLWHUDWXUHRQ LPSOLFLWELDVRQO\
WHOOVRQHVLGHRIWKHVWRU\:KLOH,DJUHHZLWKP\FROOHDJXHVWKDWXQGHUVWDQGLQJWKH
FRJQLWLRQ RI HYHQ ZHOOLQWHQWLRQHG HPSOR\HUV DQG FRZRUNHUV LV HVVHQWLDO WR
HOLPLQDWLQJ VHFRQGJHQHUDWLRQ GLVFULPLQDWLRQ , DOVR EHOLHYH WKDW WKLV DSSURDFK LV
LQFRPSOHWH,WIRFXVHVSULPDULO\RQWKHZD\LQZKLFKSV\FKRVRFLDOIDFWRUVLPSDFWWKH
FRJQLWLYHIXQFWLRQVRISRWHQWLDOGLVFULPLQDWRUVZLWKRXWDFFRXQWLQJIRUWKHHIIHFWVRI
WKRVH VDPH IRUFHV RQ WKH LQGLYLGXDOV ZKR IDFH GLVFULPLQDWLRQ (YHQ ZLWKRXW D
ULJRURXVLQWHQWUHTXLUHPHQWDQHPSOR\HHKDVQRFDXVHRIDFWLRQLIKHUHPSOR\HUWDNHV
DKDUPIXODFWLRQWKDWGRHVQRWLPPHGLDWHO\UHVXOWLQDQDGYHUVHHPSOR\PHQWDFWLRQ
7KHVHVPDOODFWLRQVPD\DFFUXHWRSURGXFHWKHYHU\ZRUNSODFHGLVSDULWLHVWKDWWKH
FXUUHQW ODZ LV XQDEOH WR DGGUHVV 7KXV WR HOLPLQDWH VHFRQGJHQHUDWLRQ
GLVFULPLQDWLRQRXUODZVPXVWDOVRDFFRXQWIRUFRQGXFWWKDWLVKDUPIXOWRUHIOHFWWKH
OLYHG H[SHULHQFHVRI WKHSHRSOH IDFLQJGLVFULPLQDWLRQ3URSHUO\XQGHUVWDQGLQJ WKH
UROH RI VWHUHRW\SH WKUHDW ILOOV DQ LPSRUWDQW JDS LQ WKH FXUUHQW HPSOR\PHQW
GLVFULPLQDWLRQOLWHUDWXUHDQGLVDPRYHLQWKHULJKWGLUHFWLRQ
)HGHUDOHPSOR\PHQWGLVFULPLQDWLRQVWDWXWHVIRFXVWKHLUSURWHFWLRQVRQWKHDGYHUVH
HPSOR\PHQWDFWLRQPDNLQJ LW WKHSDUDGLJPDWLFHPSOR\PHQWGLVFULPLQDWLRQKDUP
+RZHYHU WKHVH SURWHFWLRQV KDYH IDLOHG WR HOLPLQDWH GLVSDULWLHV LQ WKH ZRUNSODFH
3HUKDSV RXU FXUUHQW DQWLGLVFULPLQDWLRQ ODZV IDOO VKRUW EHFDXVH WKH QDWXUH RI
GLVFULPLQDWLRQKDVFKDQJHGVLQFHWKHV6HFRQGJHQHUDWLRQGLVFULPLQDWLRQLVWKH
UHVXOW RI VWUXFWXUDO UHODWLRQDO DQG VLWXDWLRQDO IDFWRUV 6FKRODUV KDYH GHYRWHG
VLJQLILFDQW DWWHQWLRQ WR WKH UROH RI FRJQLWLYH IXQFWLRQLQJ LQ SHUSHWXDWLQJ H[LVWLQJ
GLVSDULWLHV<HWSUHYLRXVDFFRXQWVKDYHEHHQODUJHO\RQHVLGHGIRFXVLQJH[FOXVLYHO\
RQWKHFRJQLWLRQRIWKHGLVFULPLQDWRUDQGLJQRULQJKRZWKHVDPHVRFLDOIDFWRUVFRXOG
DIIHFWLQGLYLGXDOVZKRIDFHGLVFULPLQDWLRQ
,,())(&72)67(5(27<3(7+5($721(03/2<0(17
$V WZR VRFLDO FRJQLWLRQ WKHRULHV RQH H[SORULQJ WKH PHQWDO VWDWH RI WKH
GLVFULPLQDWRUDQGWKHRWKHUH[SORULQJWKHPHQWDOVWDWHRIWKHREMHFWRIGLVFULPLQDWLRQ
LPSOLFLWELDVDQGVWHUHRW\SHWKUHDWZRXOGDSSHDUWREHWZRVLGHVRIWKHVDPHFRLQ
<HWZKLOHDJRRGGHDORIUHFHQWWKRXJKWIXOHPSOR\PHQWGLVFULPLQDWLRQVFKRODUVKLS
KDVGHDOWZLWKLPSOLFLWELDVQRWQHDUO\DVPXFKDWWHQWLRQKDVEHHQSDLGWRVWHUHRW\SH
WKUHDW)RFXVLQJVROHO\RQ WKHPLQGVHWRI WKHHPSOR\HU IDLOV WR IXOO\FDSWXUH WKH
ZD\V LQ ZKLFK RUGLQDU\ FRJQLWLYH IXQFWLRQLQJ OHDGV WR VHFRQGJHQHUDWLRQ
GLVFULPLQDWLRQ ,W LV FUXFLDO WRDOVRDFFRXQW IRU WKHSHUVSHFWLYHRI WKHDSSOLFDQWRU
HPSOR\HH ZKR LV YXOQHUDEOH WR GLVFULPLQDWLRQ 8QGHUVWDQGLQJ VWHUHRW\SH WKUHDW
UHFRQFLOHV WKLV LPEDODQFH 3DUW ,, EHJLQV ZLWK DQ RYHUYLHZ RI WKH SV\FKRVRFLDO
OLWHUDWXUHRQVWHUHRW\SHWKUHDWWRSURYLGHHYLGHQFHRIWKHWDQJLEOHSV\FKRORJLFDODQG


GHYRWHG LWVV\PSRVLXP WREHKDYLRUDO UHDOLVPSymposium on Behavioral Realism
&$/,)/5(9
  6WXUPsupraQRWHDW
  See supra QRWH
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
SHUIRUPDQFHEDVHGKDUPVLQGLYLGXDOVH[SHULHQFHZKHQWKH\DUHPDGHFRQVFLRXVRI
WKHLUPHPEHUVKLSLQDVWHUHRW\SHGJURXS,W WKHQDSSOLHVWKHFRQFHSWRIVWHUHRW\SH
WKUHDW WR WKH ZRUNSODFH DUJXLQJ WKDW VWHUHRW\SH WKUHDW FDQ QHJDWLYHO\ LPSDFW MRE
SHUIRUPDQFHLQDYDULHW\RIFRQWH[WV
A. Introduction to Stereotype Threat 
6WXGLHV KDYH VKRZQ WKDW ZKHQ WKHUH LV D ZLGHO\ NQRZQ VWHUHRW\SH DERXW D
SDUWLFXODU JURXS DQG DQ LQGLYLGXDO¶V PHPEHUVKLS LQ WKDW JURXS LV GUDZQ WR KHU
DWWHQWLRQ WKDW UHPLQGHU ZLOO DIIHFW KHU DELOLW\ WR SHUIRUP HYDOXDWLYH WDVNV )RU
H[DPSOHDFRPPRQJHQGHUEDVHGVWHUHRW\SHPDLQWDLQVWKDWZRPHQDUHQRWJRRGDW
PDWK:KHQUHVHDUFKHUVWRRNHTXDOO\DEOHPDOHDQGIHPDOHVWXGHQWVXQGHUJUDGXDWHV
DWWKH8QLYHUVLW\RI0LFKLJDQZKRKDGVFRUHGLQWKHWRSILIWHHQWKSHUFHQWLOHRIWKHLU
HQWHULQJFODVVRQWKHPDWKSRUWLRQRIWKH6$7DQGJDYHWKHPDGLIILFXOWPDWKWHVW
WKHZRPHQWHQGHGWRXQGHUSHUIRUP%HOLHYLQJWKDWWKLVXQGHUSHUIRUPDQFHZDVWKH
UHVXOW RI SV\FKRVRFLDO IDFWRUV DQG QRW DFWXDO GLIIHUHQFHV LQ PDWKHPDWLFDO DELOLW\
VRFLDOSV\FKRORJLVWVHPEDUNHGRQDVHULHVRIH[SHULPHQWVWRXQGHUVWDQGWKLVRXWFRPH
2QH WKHRU\ WR H[SODLQ WKLV GLPLQLVKHG SHUIRUPDQFH KROGV WKDW UHPLQGHUV RI
PHPEHUVKLS LQ D VWHUHRW\SHG JURXS FRXOG JHQHUDWH IHHOLQJV RI LQVHFXULW\ RU
LQIHULRULW\ZKLFKLQWXUQZRXOGLPSHGHSHUIRUPDQFH6RFLDOSV\FKRORJLVWVFDOOWKLV
SKHQRPHQRQ³VWHUHRW\SHWKUHDW´6WHUHRW\SHWKUHDWLVGLPLQLVKHGSHUIRUPDQFHGXH
WR DQ DQ[LHW\ WKDW RQHZLOO FRQILUPDSUHH[LVWLQJ QHJDWLYH VWHUHRW\SH DERXW RQH¶V
LGHQWLW\JURXS:KLOHLWLVQRWHQWLUHO\FOHDUKRZVWHUHRW\SHWKUHDWRSHUDWHVVRFLDO
SV\FKRORJLVWVK\SRWKHVL]HWKDW WKHVLPXOWDQHRXVDZDUHQHVVRIDQLQGLYLGXDO¶VRZQ
JURXSVWDWXVDQGWKHDZDUHQHVVRIDVWHUHRW\SLFDOEHOLHIUHODWHGWRWKDWVWDWXVFRPELQH
WR FUHDWH HQRXJK SV\FKLF QRLVH WR JHW LQ WKH ZD\ RI SHUIRUPDQFH XQGHU FHUWDLQ
FKDOOHQJLQJFRQGLWLRQV7KHSUHVHQFHRIWKLVDGGLWLRQDORXWVLGHSV\FKRORJLFDOWKUHDW
UHGLUHFWVIRFXVDZD\IURPWKHWDVN OHDGLQJWRGHSOHWHGPHQWDOUHVRXUFHVDQGDVD
UHVXOWXQGHUSHUIRUPDQFH)RUVWHUHRW\SHWKUHDWWREHSUHVHQWWKHQHJDWLYHVWHUHRW\SH


  See, e.g.&DWKHULQH*RRG -RVKXD$URQVRQ	 -D\QH$QQ+DUGHUProblems in the 
Pipeline: Stereotype Threat and Women’s Achievement in High-Level Math Courses -
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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  &ODXGH6WHHOH6WHYHQ-6SHQFHU	-RVKXD$URQVRQContending with Group Image: 
The Psychology of Stereotype and Social Identity Threat$'9$1&(6(;3(5,0(17$/62&
36<&+2/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  See, e.g.id.
  See$1'5(:0&2/0$12;)25'',&7,21$5<2)36<&+2/2*<WKHG
GHILQLQJ ³VWHUHRW\SH WKUHDW´ DV DQ ³>L@PSDLUPHQW RI SHUIRUPDQFH UHVXOWLQJ IURPSHUFHLYHG
OLNHOLKRRGRIEHLQJMXGJHGDFFRUGLQJWRDQHJDWLYHVWHUHRW\SHRUIHDURIDFWLQJLQDPDQQHU
OLNHO\ WR FRQILUP WKH QHJDWLYH VWHUHRW\SH´ 6WHHOH 	 $URQVRQ supra QRWH  DW 
³6WHUHRW\SHWKUHDWLVEHLQJDWULVNRIFRQILUPLQJDVVHOIFKDUDFWHULVWLFDQHJDWLYHVWHUHRW\SH
DERXWRQH¶VJURXS´HPSKDVLVRPLWWHGsee alsosupraQRWHDQGDFFRPSDQ\LQJWH[W
  See%ORFNHWDOsupra QRWHDW±6WHHOH	$URQVRQsupra QRWHDW
see also &2/0$1supra QRWHVWDWLQJWKDW³>W@KHLPSDLUPHQWLVEHOLHYHGWREHFDXVHGE\
SK\VLRORJLFDODURXVDORUDQ[LHW\´5REHUVRQHWDOsupra QRWHDW
 INDIANA LAW JOURNAL >9RO

PXVWEHVDOLHQWWRWKHSDUWLFXODUFLUFXPVWDQFHV7KHZRPHQLQWKHDIRUHPHQWLRQHG
VWXG\ XQGHUSHUIRUPHG LQ PDWK EXW QRW LQ (QJOLVK EHFDXVH WKHUH LV D QRW D
FRUUHVSRQGLQJ VWHUHRW\SH WKDWZRPHQDUHQRW JRRG DW(QJOLVK*URXSV WKDW IDFH
JUHDWHU GHJUHHV RI VWHUHRW\SH DQG VWLJPD DUH GLVSURSRUWLRQDWHO\ KDPSHUHG E\
VWHUHRW\SH WKUHDW EHFDXVH WKH\ DUHPRUH OLNHO\ WR HQFRXQWHU VLWXDWLRQV LQZKLFK D
QHJDWLYHVWHUHRW\SHPLJKWDSSO\+HQFHVWHUHRW\SHWKUHDWZKHQWULJJHUHGFUHDWHV
DUHODWLYHGLVDGYDQWDJHIRUYLFWLPVRISRWHQWLDOVWLJPDDQGVWHUHRW\SHDVFRPSDUHGWR
LQGLYLGXDOVZKRDUHQRWDVVRFLDWHGZLWKVLPLODUNLQGVRIQHJDWLYHVRFLDOEHOLHIV
6WHUHRW\SHWKUHDW³DULVHVIURPVLWXDWLRQDOFXHVVLJQDOLQJWKDWDQHJDWLYHVWHUHRW\SH
DERXWRQHRIRQH¶VVRFLDOLGHQWLWLHVLVQRZUHOHYDQWDVDSRVVLEOHLQWHUSUHWDWLRQIRU
RQH¶VEHKDYLRUDQGVHOILQWKHVHWWLQJ´1RWHYHU\VLWXDWLRQZLOOUHVXOWLQVWHUHRW\SH
WKUHDW 7KH VWHUHRW\SH PXVW EH DFWLYDWHG 3UDFWLFDOO\ VSHDNLQJ WKLV VLWXDWLRQDO
GHSHQGHQF\PHDQV WKDW VWHUHRW\SH WKUHDW FDQ EH WXUQHG RQ DQG RII )RU LQVWDQFH
UHVHDUFKHUVIRXQGWKDWZRPHQGLGQRWH[SHULHQFHGLPLQLVKHGSHUIRUPDQFHZKHQWKH\
ZHUHWROGWKDWWKHGLIILFXOWPDWKWHVWWKH\ZHUHWDNLQJGLGQRWSURGXFHDQ\PHDQLQJIXO
JHQGHUGLIIHUHQFHV0RUHRYHUFRPSHWLQJVWHUHRW\SHVFDQEHWULJJHUHGZLWKLQWKH
VDPHLQGLYLGXDOV2QHVWXG\RI$VLDQ$PHULFDQZRPHQWDNLQJDGLIILFXOWPDWKWHVW
GHPRQVWUDWHG WKDW WKH VXEMHFWVZKRKDG WKHLU$VLDQ LGHQWLWLHV WULJJHUHGSHUIRUPHG
EHVWWKHVXEMHFWVZLWKQRWULJJHUFDPHQH[WDQGWKHVXEMHFWVZKRKDGWKHLUIHPDOH
LGHQWLW\ WULJJHUHG SHUIRUPHG WKH ZRUVW 7KH DELOLW\ WR DFWLYDWH DQG GHDFWLYDWH
VWHUHRW\SHWKUHDWVKRZVWKDWWKHXQGHUSHUIRUPDQFHGRHVQRWUHIOHFWDFWXDODELOLW\EXW
UDWKHUH[WHUQDOIDFWRUV
,PSRUWDQWO\ RQH QHHG QRW EHOLHYH WKH VWHUHRW\SH WR EH DIIHFWHG HYHQ LI WKH
LQGLYLGXDO KHUVHOI GRHV QRW KROG D QHJDWLYH EHOLHI UHJDUGLQJ KHU VWDWXV KHU
FRQVFLRXVQHVVRIWKHperceivedVLJQLILFDQFHRIWKHVWHUHRW\SHGVWDWXVFDQXQGHUPLQH
KHUFRQILGHQFHQRQHWKHOHVV6WHUHRW\SH WKUHDW LV WKHUHE\VHOIHYDOXDWLYH LW VWHPV
IURPWKH VXEMHFW¶VRZQHYDOXDWLYHDQ[LHW\ WKDWothersZLOO MXGJHKHUEDVHGRQ WKH
UHOHYDQWVWHUHRW\SH6WHUHRW\SHWKUHDWLVVLPSO\WKHIHDURIFRQILUPLQJDVWHUHRW\SH
LUUHVSHFWLYHRIWKHREMHFWLYHRUVXEMHFWLYHPHULWRIWKDWVWHUHRW\SH6DGO\WKHUHVXOW


  See/RULDQQ5REHUVRQ	&DURO7.XOLNStereotype Threat at Work$&$'0*07
3(563,³>6@XEWOHFRQWH[WXDOYDULDWLRQVDVOLJKWZRUGLQJGLIIHUHQFHLQWKHZD\
D WHVW LVGHVFULEHG IRUH[DPSOHPD\EHHQRXJKWRPDNH WKHVWHUHRW\SHVDOLHQWDQGGLVUXSW
SHUIRUPDQFH´see also &2/0$1supra QRWH5REHUVRQHWDOsupra QRWHDW6WHHOH
	$URQVRQsupra QRWHDW
  6WHHOHHWDOsupra QRWHDW
  See, e.g. 6WHHOH	$URQVRQsupra QRWHDW
  6WHHOHHWDOsupra QRWHDW
  Id.DW
  .DQJsupra QRWHDW±
  6WHHOH	$URQVRQWKHFUHDWRUVRIWKHWHUP³VWHUHRW\SHWKUHDW´KDYHH[SODLQHG
7KLVWKUHDWFDQEHIDOODQ\RQHZLWKDJURXSLGHQWLW\DERXWZKLFKVRPHQHJDWLYH
VWHUHRW\SHH[LVWVDQGIRU WKHSHUVRQ WREH WKUHDWHQHG LQ WKLVZD\KHQHHGQRW
HYHQEHOLHYH WKHVWHUHRW\SH+HQHHGRQO\NQRZWKDW LWVWDQGVDVDK\SRWKHVLV
DERXWKLPLQVLWXDWLRQVZKHUHWKHVWHUHRW\SHLVUHOHYDQW
6WHHOH	$URQVRQsupra QRWHDWsee also %ORFNHWDOsupra QRWHDW5REHUVRQ
HWDOsupra QRWHDW6WHHOH	$URQVRQsupra QRWHDW
  See 6WHHOH	$URQVRQsupra QRWHDWGHVFULELQJVWHUHRW\SHWKUHDWDV³VHOI
HYDOXDWLYHWKUHDW´see also 5REHUVRQHWDOsupra QRWHDW
@ EMPLOYMENT DISCRIMINATION HARMS 

LV WKDW DQ LQGLYLGXDO ZLOO VWLOO H[SHULHQFH VWHUHRW\SH WKUHDW HYHQ WKRXJK VKH LV
FRPSOHWHO\FRJQL]DQWWKDWWKHXQGHUO\LQJVWHUHRW\SHLWVHOILVLQDFFXUDWH
,QWHUHVWLQJO\DFHUWDLQOHYHORIGLIILFXOW\PXVWEHSUHVHQWWRDFWLYDWHVWHUHRW\SH
WKUHDW$OWKRXJK WKH IHPDOH VWXGHQWV LQ WKH VWXG\ XQGHUSHUIRUPHG LQ WKH GLIILFXOW
PDWKWULDOWKH\GLGQRWXQGHUSHUIRUPLQDQHDV\PDWKYDULDWLRQ5HVHDUFKHUVKDYH
VSHFXODWHG WKDW EHFRPLQJ IUXVWUDWHG ZLWK D SDUWLFXODU WDVN PD\ EH VXIILFLHQW WR
DFWLYDWHDUHOHYDQWQHJDWLYHVWHUHRW\SHEHFDXVHWKHVXEMHFWZLOOORRNIRUH[SODQDWLRQV
DV WRZK\ VKH LV VWUXJJOLQJ DQG WKH VWHUHRW\SHZLOO LQHYLWDEO\ FRPH WRPLQG DV D
SRVVLEOH H[SODQDWLRQ :KHUHDV QRQVWHUHRW\SHG LQGLYLGXDOV PLJKW DWWULEXWH WDVN
GLIILFXOW\ WRDEDGGD\DQGEHFRQFHUQHG WKDW WKHLU HYDOXDWRUFRXOG WKLQN WKH\DUH
VODFNLQJSHRSOHZKRIHDUEHLQJVWHUHRW\SHGKDYHWKHDGGHGFRQFHUQWKDWVKRXOGWKH\
XQGHUSHUIRUPWKHLUSRRURXWFRPHVFRXOGFRQILUPWKHXQGHUO\LQJVWHUHRW\SH
$GGLWLRQDOO\ WR H[SHULHQFH VWHUHRW\SH WKUHDW VRPHRQH PXVW EH LQYHVWHG LQ WKH
SDUWLFXODUVSKHUHLQZKLFKVKHLVEHLQJHYDOXDWHG7KDWLVWRVD\KHUVHOIFRQFHSWDQG
VHOIHVWHHP PXVW EH WHWKHUHG WR KHU SHUIRUPDQFH 2WKHUZLVH VKH ZRXOG QRW FDUH
ZKHWKHUVKHFRQILUPHGRUGLVSURYHGDVWHUHRW\SHDQGZRXOGQRWH[SHULHQFHWKHQHJDWLYH
DURXVDO QHFHVVDU\ WR LQWHUIHUH ZLWK KHU FRJQLWLYH IXQFWLRQLQJ )URP D SUDFWLFDO
SHUVSHFWLYHSHRSOHDUHPRUHLQYHVWHGZKHQWKH\DUHJRRGDWVRPHWKLQJPDNLQJWKH
PRVW FDSDEOH RU WDOHQWHG LQGLYLGXDOV OLNHZLVH WKH LQGLYLGXDOV PRVW YXOQHUDEOH WR
VWHUHRW\SHWKUHDW%HFDXVHRIWKHSV\FKRORJLFDOYDOXHSODFHGRQSHUIRUPDQFHZLWKLQ
WKHUHOHYDQWVSKHUHUHDFWLRQVWRVWHUHRW\SHWKUHDWLQFOXGHGLVHQJDJHPHQWDQGSHUKDSV
HYHQWXDOO\GLVLGHQWLILFDWLRQIURPWKHUHOHYDQWGRPDLQVHOIKDQGLFDSSLQJWRSURYLGHDQ
DOWHUQDWH H[SODQDWLRQ IRU ORZHUHG SHUIRUPDQFH DQG ZRUNLQJ KDUGHU WR DWWHPSW WR
GLVSURYH WKH VWHUHRW\SH$W OHDVW DW ILUVWPDQ\RI WKH JURXSV VWXGLHGSUHIHUUHG WR
DWWULEXWHWKHLUXQGHUSHUIRUPDQFHWRLQGLYLGXDOIDFWRUV²RYHUZKLFKWKH\FRXOGDVVHUW
VRPHPHDVXUHRI FRQWURO²UDWKHU WKDQRXWVLGHGLVFULPLQDWLRQRU VWHUHRW\SLQJ²RYHU
ZKLFKWKH\FRXOGQRW
5HVHDUFKKDVGHWHFWHGWKHSUHVHQFHRIVWHUHRW\SHWKUHDWLQDYDULHW\RIJURXSVDQG
ZLWKUHVSHFWWRGLIIHUHQWNLQGVRIDVVD\VLQFOXGLQJZRPHQWDNLQJPDWKWHVWVEODFN
VWXGHQWV WDNLQJ VWDQGDUGL]HG WHVWV /DWLQR VWXGHQWV WDNLQJ VWDQGDUGL]HG WHVWV DQG
IHPDOH0%$ VWXGHQWV SHUIRUPLQJ QHJRWLDWLRQ H[HUFLVHV 7KH DGYHUVH HIIHFWV RI
VWHUHRW\SH WKUHDW DUH ZHOOGRFXPHQWHG 7KH TXHVWLRQ LV WKHUHIRUH QRW ZKHWKHU
VWHUHRW\SHWKUHDWH[LVWVEXWLQVWHDGZKLFKFRQGLWLRQVWULJJHULW


  6WHHOHHWDOsupraQRWHDW
  )RUD GLVFXVVLRQRIIUXVWUDWLQJWDVNVDVDSRWHQWLDOWULJJHUIRUVWHUHRW\SHWKUHDWVHH
infra QRWHDQGDFFRPSDQ\LQJWH[W
  See5REHUVRQ	.XOLNsupra QRWHDW
  See id. DW
  See id.5REHUVRQHWDOsupra QRWHDW
  See %ORFNHWDOsupra QRWHDW
  Id. DW±
  Seeid.DW
  2YHUSHHUUHYLHZHGDUWLFOHVKDYHEHHQSXEOLVKHGRQVWHUHRW\SHWKUHDWVLQFHWKH
FRQFHSW¶VLQFHSWLRQLQId.DW±)RUDYHU\GHWDLOHGDFFRXQWRIWKHUHVHDUFKDQG
FRQFOXVLRQVDVVRFLDWHGZLWKVWHUHRW\SHWKUHDWVHHJHQHUDOO\6WHHOHHWDOsupra QRWH
  See 6WHHOH HW DO supra QRWH  DW ± GHVFULELQJ VWHUHRW\SH WKUHDW DV
³VLWXDWLRQDO´
 INDIANA LAW JOURNAL >9RO

6HYHUDOIDFWRUVKDYHEHHQIRXQGWRDFWLYDWHVWHUHRW\SHWKUHDWLQUHVHDUFKVHWWLQJV
6WHUHRW\SHWULJJHULQJFRQGLWLRQVKDYHLQFOXGHGWKLQJVVXFKDVLQGLFDWLQJWKHSHUWLQHQW
LGHQWLW\EHIRUHDWHVWEHLQJLQDGHPRJUDSKLFPLQRULW\RIWKHVXEMHFWVLHWRNHQ
VWDWXVZDWFKLQJDFRPPHUFLDOWKDWGHSLFWVWKHUHOHYDQWVWHUHRW\SHRUVRPHWLPHV
MXVW WDNLQJ D IUXVWUDWLQJ WHVW LI LW LV YHU\ OLNHO\ WKDW SRRU SHUIRUPDQFH FRXOG EH
DWWULEXWHGWRWKHVWHUHRW\SH6WHUHRW\SHWKUHDWWHDFKHVXVWKDWWKHPHUHDFWRIFDOOLQJ
DWWHQWLRQWRUHOHYDQWLGHQWLW\FDWHJRULHVFRXOGKDYHDQLQGHSHQGHQWLPSDFWRQPHQWDO
VWDWHDQGFRQVHTXHQWO\WDVNSHUIRUPDQFHUHJDUGOHVVRIDQ\DGGLWLRQDO²RUH[SOLFLWO\
GLVFULPLQDWRU\²FRQGXFW
$VQRWHGJURXSVZKRFRPPRQO\H[SHULHQFHVWHUHRW\SHWKUHDW LQFOXGHPDQ\RI
WKH SRSXODWLRQV LQWHQGHG WR EH WKH EHQHILFLDULHV RI WUDGLWLRQDO DQWLGLVFULPLQDWLRQ
OHJLVODWLRQLQFOXGLQJUDFLDODQGHWKQLFPLQRULWLHVZRPHQROGHUSHRSOHDQGSHRSOH
ZLWKGLVDELOLWLHV7KHVHLQGLYLGXDOVKDYHEHHQGHVFULEHGDV³VWLJPDFRQVFLRXV´
7KDWLVWKH\DUHHVSHFLDOO\DZDUHRIWKHZLGHO\KHOGQHJDWLYHVWHUHRW\SHVDVVRFLDWHG
ZLWK WKHLU SDUWLFXODU JURXS RU WUDLW 7KLV KHLJKWHQHG DZDUHQHVVPDNHV WKHPPRUH
VXVFHSWLEOH WR VWHUHRW\SH WKUHDW EHFDXVH WKH UHOHYDQW VWHUHRW\SH LV PRUH UHDGLO\
DFFHVVLEOH LQ WKHLU FRQVFLRXVQHVV$V D UHVXOW VHHPLQJO\ LQQRFXRXV DFWLRQV FRXOG
DURXVHDZDUHQHVVRIWKHVWHUHRW\SHLQWKRVHSDUWLFXODULQGLYLGXDOVWKHUHE\WULJJHULQJ
DVWHUHRW\SHWKUHDWUHDFWLRQ
7R VXP XS VWHUHRW\SH WKUHDW KDV WKUHH NH\ FRPSRQHQWV  D FKDOOHQJLQJ
HYDOXDWLYHHQGHDYRURUHQGHDYRUVLQDGRPDLQDERXWZKLFKWKHVXEMHFWFDUHVD
UHOHYDQWVWHUHRW\SHDQGDWULJJHUWKDWUHPLQGVRQHRIKHUVWHUHRW\SHGVWDWXV:KLOH
WKLV $UWLFOH IRFXVHV RQ WKH NLQGV RI VWHUHRW\SH WKUHDW H[SHULHQFHG E\ KLVWRULFDOO\
GLVDGYDQWDJHGLQGLYLGXDOVVWXGLHVKDYHGHWHFWHGVWHUHRW\SHDFURVVVHYHUDOGLIIHUHQW
NLQGVRIJURXSVLQFOXGLQJZKLWHVDQGPHQ,QSDUWLFXODUZKLWHVDUHDZDUHRIWKH
VWHUHRW\SHWKDWZKLWHSHRSOHDUHUDFLVWDQGDUHWKHUHIRUHDIUDLGRIFRQILUPLQJWKLV
QHJDWLYHVWHUHRW\SH,URQLFDOO\HIIRUWVQRWWRDSSHDUUDFLVWPD\OHDGWREHKDYLRUVWKDW
FRXOGEHFRQVWUXHGDVGLVFULPLQDWRU\VXFKDVSK\VLFDOGLVWDQFLQJ7KXVVWHUHRW\SH
WKUHDWLVQRWXQLGLUHFWLRQDOEXWUDWKHUUHODWLRQDO²WKDWLVERWKZKLWHVDQGQRQZKLWHV


  See5REHUVRQHWDOsupra QRWHDW
  E.g. 6WHHOHHWDOsupra QRWHDW
  See %ORFN HW DO supra QRWH  DW  5REHUVRQ HW DO supra QRWH  DW 
5REHUVRQ	.XOLNsupra QRWHDW
  E.g. 6WHHOHHWDOsupra QRWHDW±
  See 6WHHOH	$URQVRQsupra QRWHDW±
  See 5REHUVRQ	.XOLNsupra QRWHDW
  Id. TXRWLQJ -RVKXD $URQVRQ0LFKDHO - /XVWLQD &DWKHULQH *RRG .HOOL .HRXJK
&ODXGH06WHHOH	-RVHSK%URZQWhen White Men Can’t Do Math: Necessary and Sufficient 
Factors in Stereotype Threat-(;3(5,0(17$/62&36<&+2/
  Id
  )RUFXUUHQWUHVHDUFKRQVWHUHRW\SHWKUHDWVHHStereotype Threat3(5&(37,21,167
KWWSSHUFHSWLRQRUJUHVHDUFKVWHUHRW\SHWKUHDW>KWWSSHUPDFF4)((@
  See generally 3KLOOLS$WLED*RII&ODXGH0 6WHHOH	3DXO*'DYLHVThe Space 
Between Us: Stereotype Threat and Distance in Interracial Contexts-3(5621$/,7<	
62&36<&+2/FRQGXFWLQJIRXUVWXGLHVWRLQYHVWLJDWHWKHUROHRIVWHUHRW\SHWKUHDW
LQUDFLDOGLVWDQFLQJEHKDYLRUV
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
H[SHULHQFH LW&RQVHTXHQWO\ WKLV$UWLFOHRQO\SURYLGHVSDUWRI WKHSLFWXUHRI KRZ
VWHUHRW\SHWKUHDWRSHUDWHVLQHPSOR\PHQW
B. Stereotype Threat and Job Performance 
*LYHQWKHHYDOXDWLYHQDWXUHRIZRUNSODFHDQGWKHSUHVHQFHRIUHOHYDQWVWHUHRW\SHV
VWHUHRW\SH WKUHDW LV YHU\ OLNHO\ D UHJXODU RFFXUUHQFH LQ PDQ\ SHRSOH¶V ZRUNLQJ
OLYHV :KLOH PXFK RI WKH LQLWLDO UHVHDUFK LQWR WKH HIIHFWV RI VWHUHRW\SH WKUHDW
IRFXVHG RQ VLQJOH VWUHVVIXO HYDOXDWLYH HYHQWV VXFK DV KLJKVWDNHV WHVWV HYLGHQFH
LQGLFDWHVWKDWVWHUHRW\SHWKUHDWDOVRH[LVWVLQWKHPXQGDQHGD\WRGD\WDVNVRIHYHU\
MRE 5HVHDUFKHUV EHOLHYH WKDW VWHUHRW\SH WKUHDW FRXOG RIIHU DQ XQGHUH[SORUHG
H[SODQDWLRQIRUGLIIHUHQWLDOMRESHUIRUPDQFHDQGWKXVFRXOGKHOSXVWRXQGHUVWDQG
DQG VXEVHTXHQWO\ UHGXFH JURXSGLIIHUHQFHV LQERWKSHUIRUPLQJ D MRE DQG LQRWKHU
RXWFRPHVFRQWLQJHQWRQMRESHUIRUPDQFH
$FWLYDWLQJ6WHUHRW\SH7KUHDW
(PSOR\PHQWSUHVHQWVH[DFWO\WKHNLQGVRIVLWXDWLRQVWKDWFUHDWHVWHUHRW\SHWKUHDW
)LUVWZRUNLVLQKHUHQWO\HYDOXDWLYH$SSOLFDQWVPD\EHUHTXLUHGWRWDNHDSWLWXGHWHVWV
RUHQWUDQFHH[DPVWKDWPLUURUWKHFRQGLWLRQVRIPDQ\RIWKHVWHUHRW\SHWKUHDWVWXGLHV
$IWHUKLULQJHPSOR\HUVMXGJHWKHSHUIRUPDQFHRIWKHLUHPSOR\HHVLQDQ\QXPEHURI
ZD\VKRXUVELOOHGSURGXFWPRYHGFXVWRPHUV VDWLVILHG DQGPRUH:KLOH VPDOO
GHJUHHVRIDQ[LHW\FDQLQFUHDVHMRESHUIRUPDQFHWKHDGGHGVWHUHRW\SHWKUHDWFRXOG
EHVHYHUHHQRXJKWRLQWHUIHUH%HFDXVHVWHUHRW\SHWKUHDWUHTXLUHVWKDWWKHWDVNDW
KDQG EH FKDOOHQJLQJ HPSOR\HHV DUH PRVW OLNHO\ WR H[SHULHQFH WKLV SKHQRPHQRQ
GXULQJ VRFDOOHG ³VWUHWFK´ DVVLJQPHQWV SURMHFWV RXWVLGH D JLYHQ HPSOR\HH¶V
LPPHGLDWHVNLOOVHWWKDWDUHGHVLJQHGWR³VWUHWFK´KHUDELOLWLHVWRDOORZKHUWRJURZE\
ULVLQJ WR WKH RFFDVLRQ ([SHUWV LQ MRE GHVLJQ KDYH ORQJ DGYLVHG HPSOR\HUV WR
LQFOXGH FKDOOHQJLQJ FRPSRQHQWV LQ DOO MREV WR PDLQWDLQ HPSOR\HH LQWHUHVW DQG
HQJDJHPHQWDQGWRE\SDVVHQQXLDVZHOODVWRJLYHQHZKLUHVGHPDQGLQJZRUNWRFXW


  )RUDQRXWVWDQGLQJH[SORUDWLRQRIKRZUDFHUHODWHGIHHOLQJVRSHUDWHLQWKHZRUNSODFH
IRUERWKUDFLDOPLQRULWLHVDQGZKLWHVVHHJHQHUDOO\*UHHQsupra QRWHSURSRVLQJZRUNSODFH
FRQGLWLRQVWKDWIRVWHUSRVLWLYHLQWHUUDFLDOUHODWLRQVKLSVDQGSURGXFWLYHZRUNHQYLURQPHQWV
  5REHUVRQ	.XOLNsupra QRWHDW³%HFDXVHWKHVHFRQGLWLRQVUHJXODUO\RFFXULQ
WKHZRUNSODFHVWHUHRW\SHWKUHDWLVDOVROLNHO\WREHDFRPPRQSDUWRIPDQ\SHRSOH¶VZRUN
H[SHULHQFH´
  Id.
  See 5REHUVRQHWDOsupra QRWHDW
  Id. DW DVVHUWLQJ WKDW³VWHUHRW\SH WKUHDWKDV LPSOLFDWLRQV IRUXQGHUVWDQGLQJDQG
UHGXFLQJJURXSGLIIHUHQFHVLQMRESHUIRUPDQFHDQGUHODWHGRXWFRPHV´
  See 5REHUVRQ	.XOLNsupra QRWHDWQRWLQJWKDW³>H@YHU\MRELQYROYHVEHLQJ
MXGJHGE\RWKHUSHRSOHZKHWKHU\RXDUHJLYLQJDVDOHVSUHVHQWDWLRQWRFOLHQWVUHSUHVHQWLQJ
\RXUZRUNWHDPDWDPHHWLQJRUVKRZLQJ\RXUERVV\RXUZRUNIRUVRPHLQIRUPDOIHHGEDFN´
  Id. DW±
  Id. DW
 INDIANA LAW JOURNAL >9RO

WKHLU WHHWK +RZHYHU GLIILFXOW XQIDPLOLDU DVVLJQPHQWV PD\ EH VXIILFLHQWO\
IUXVWUDWLQJWRIDFLOLWDWHVWHUHRW\SHWKUHDW
6HFRQG PDQ\ QHJDWLYH VWHUHRW\SHV UHODWHG WR DELOLW\ DUH UHOHYDQW LQ WKH ZRUN
VHWWLQJVXFKDVWKHEHOLHIWKDWZRPHQDQGSHRSOHRIFRORUODFNWKHVNLOOVQHFHVVDU\WR
EH VXFFHVVIXO OHDGHUV ZKHQ FRPSDUHG WR WKHLU ZKLWH PDOH FRXQWHUSDUWV 6RFLDO
SV\FKRORJLVWV WKHUHIRUHEHOLHYH WKDW LW LVYHU\ OLNHO\ WKRVH LQGLYLGXDOVH[SHULHQFH
VWHUHRW\SHWKUHDWRQWKHMRE
7KLVK\SRWKHVLVKDVSOD\HGRXWLQYDULRXVVWXGLHV)RUH[DPSOHDEODFNPDQDJHU
WROG LQWHUYLHZHUV ³, IHOW:KLWHV KDG D ORW RI QHJDWLYH LGHDV DERXW %ODFNV , IHOW
HYDOXDWHGZKHQ,DVNHGTXHVWLRQV$VNLQJTXHVWLRQVEHFDPHSDLQIXOIRUPH´,Q
WKHFRQWH[WRIVH[UHVHDUFKHUVLQYHVWLJDWHGVWHUHRW\SHVUHODWHGWRDVVHUWLYHQHVVDQG
JHQGHUGLIIHUHQFHILQGLQJWKDWWKHLQGLYLGXDOVZKRZHUHVXUYH\HGEHOLHYHGERWKWKDW
³JRRGQHJRWLDWRUVZHUHµDVVHUWLYHDQGFRQFHUQHGZLWKSHUVRQDOJDLQ¶and WKDWµPHQ
DUHPRUH OLNHO\ WREH DVVHUWLYH WKDQZRPHQ¶´ OHDGLQJ VWXG\SDUWLFLSDQWV WR WKH
VHHPLQJO\ ORJLFDO FRQFOXVLRQ WKDW ³PHQ DUH EHWWHU QHJRWLDWRUV WKDQ ZRPHQ´
$GGLWLRQDOO\DJHDOVRFDUULHVZLWK LW UHOHYDQW VWHUHRW\SHVZKHQ LWFRPHV WRZRUN
7DNHWKLVVWDWHPHQWIURPDPDUNHWLQJPDQDJHU
³<RXFDQVHHLQVRPHRQH¶VH\HVZKHQ\RXDUHILUVWLQWURGXFHGWKDW\RX¶UH
GHDGLQWKHZDWHUMXVWEHFDXVH\RX¶UHVHHQDVROG´0DQ\ROGHUPDQDJHUV
UHIHUWR³WKHORRN´RQVRPHRQH¶VIDFHDVWKH\DUHLQWURGXFHG$\HDU
ROGDFFRXQWVVXSHUYLVRUUHFRXQWHGWKDWRQPHHWLQJVRPHRQHIDFHWRIDFH
IRUWKHILUVWWLPHVKHZDVWROGZLWKDWRQHRIGLVDSSRLQWPHQW³2K\RX
KDYHVXFKD\RXQJYRLFHRQWKHSKRQH´
'LVDELOLW\FDQDOVREHWKHEDVLVIRUVWHUHRW\SHWKUHDW)RUH[DPSOHXSRQEHLQJWROG
WKDWQHXURSV\FKRORJLVWVKDYHGRFXPHQWHGFRJQLWLYHGHILFLWVIROORZLQJKHDGLQMXULHV
SHRSOHZLWKDKLVWRU\RIKHDGLQMXU\H[SHULHQFHGGLPLQLVKHGSHUIRUPDQFHLQWDVNV
UHODWHGWRPHPRU\DQGLQWHOOHFW3HRSOHKDYHWKXVH[SHULHQFHGVWHUHRW\SHWKUHDWRQ
WKH EDVLV RI UDFH VH[ DJH DQG GLVDELOLW\²IRXU RI WKH PDMRU IHGHUDO
DQWLGLVFULPLQDWLRQFDWHJRULHV


  Id. 
  Id. 
  See %ORFNHWDOsupra QRWHDW 
  Id. VWDWLQJ WKDW LW LV ³>T@XLWH OLNHO\>@ >WKDW@ ZRPHQ DQG SHRSOH RI FRORU LQ WKH
GHPRJUDSKLFPLQRULW\DWZRUNH[SHULHQFHVWHUHRW\SHWKUHDWDV>WKHFRQGLWLRQVIRUVWHUHRW\SH
WKUHDW@W\SLFDOO\SHUYDGHWKHLUZRUNHQYLURQPHQWV´FLWDWLRQRPLWWHG
  5REHUVRQ	.XOLNsupra QRWHDWTXRWLQJ)/2<'',&.(16-5	-$&48(/,1(
%',&.(167+(%/$&.0$1$*(50$.,1*,7,17+(&25325$7(:25/'
  Id. DWHPSKDVLVLQRULJLQDOTXRWLQJ/DXUD-.UD\$GDP'*DOLQVN\	/HLJK
7KRPSVRQ Reversing the Gender Gap in Negotiations: An Exploration of Stereotype 
Regeneration25*%(+$9	+80'(&,6,21352&(66(6
  Id.
  Id. DW  FLWDWLRQ RPLWWHG TXRWLQJ 5(1(( %/$1. 	 6$1'5$ 6/,33 92,&(6 2)
',9(56,7<5($/3(23/(7$/.$%287352%/(06$1'62/87,216,1$:25.3/$&(:+(5(
(9(5<21(,6127$/,.(
  Id. DW
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
6WXGLHVKDYHWKHUHE\GRFXPHQWHGWKHSUHVHQFHRIZRUNUHODWHGVWHUHRW\SHDQGE\
DVVRFLDWLRQ WKHSRWHQWLDO IRUVWHUHRW\SH WKUHDW IRUVHYHUDORI WKHVWDWXVHVSURWHFWHG
XQGHUH[LVWLQJIHGHUDOHPSOR\PHQWGLVFULPLQDWLRQOHJLVODWLRQPDLQO\7LWOH9,,WKH
$'($DQGWKH$'$%XWZKDWRI*,1$",VWKHUHSRWHQWLDOIRUVWHUHRW\SHWKUHDWRQ
WKH EDVLV RI JHQHWLF LQIRUPDWLRQ" <HV DQG QR *HQHWLF LQIRUPDWLRQ GLIIHUV IURP
SUHFHGLQJDQWLGLVFULPLQDWLRQFDWHJRULHVOLNHUDFHVH[DJHRUGLVDELOLW\EHFDXVHLW
GRHVQRW\HWFRQVWLWXWHDOLYHGVRFLDOFDWHJRU\$VDUHODWLYHO\QHZSKHQRPHQRQ
PRVW JHQHWLF LQIRUPDWLRQ GRHV QRW FXUUHQWO\ KDYH DQ DVVRFLDWHG LGHQWLW\ JURXS RU
ZLGHO\ UHFRJQL]HG VRFLDO VWLJPD+RZHYHU VWHUHRW\SH WKUHDW FRXOG VWLOO SRVH D
SUREOHPUHJDUGOHVV5HVHDUFKLQGLFDWHVWKDWLQGLYLGXDOVZKRWDNHJHQHWLFWHVWVZLOO
LQFRUSRUDWHWKHUHVXOWVRIWKHLUWHVWVLQWRWKHLUVHOIFRQFHSWFUHDWLQJDVHQVHRIJHQHWLF
LGHQWLW\ ,Q IDFW VRPH LQGLYLGXDOV UHSRUW VWURQJ QHJDWLYH DIIHFW UHJDUGLQJ WKHLU
OHYHORIJHQHWLFULVN3HRSOHZLWKKHLJKWHQHGJHQHWLFULVNKDYHGHVFULEHGWKHPVHOYHV
DV ³IODZHG´ ³GLUW\´ DQG YXOQHUDEOH 7KRVH LQGLYLGXDOV²PXFK OLNH ZRPHQ
PHPEHUVRIUDFLDOPLQRULWLHVRUROGHUSHRSOH²PLJKWEHUHPLQGHGRIWKHLUSHUFHLYHG
LQIHULRULW\DQGWKHUHIRUHSHUIRUPZRUVHZKHQDQHPSOR\HULQTXLUHVLQWRWKHLUJHQHWLF
SURILOHV )XUWKHUPRUH HYHQ LI WKH LQGLYLGXDO SHUVRQ GRHV QRW VHH KHU VWDWXV DV
QHJDWLYHVKHPLJKWEHDZDUHRIKHUHPSOR\HU¶VSHUFHSWLRQWKDWVKHPD\FRQVWLWXWHD
OLDELOLW\ZKLFKFRXOGOLNHZLVHKDYHDKDUPIXOHIIHFW*HQHWLFLQIRUPDWLRQFRXOGWKHQ
DOVREHDEDVLVIRUVWHUHRW\SHWKUHDWDOEHLWDQXQWUDGLWLRQDORQH
,QDGGLWLRQWRLQYROYLQJERWKHYDOXDWLRQVDQGSRWHQWLDOVWHUHRW\SHVWKHZRUNSODFH
PD\SUHVHQW VHYHUDORSSRUWXQLWLHV WR WULJJHUVWHUHRW\SH WKUHDW3RWHQWLDOVWHUHRW\SH
WKUHDW WULJJHUV RQ WKH MRE LQFOXGH EHLQJ JLYHQ WKH RSWLRQ WR LQGLFDWH JURXS
PHPEHUVKLSSULRUWRDQDSWLWXGHWHVWHQFRXQWHULQJVWHUHRW\SLFPDWHULDOVRQWKHMRE
EHLQJDVNHGDERXWJURXSPHPEHUVKLSRUEHLQJFRQFHUQHGDERXWMRESHUIRUPDQFHDQG
ZRUULHG WKDW WKH VWHUHRW\SHZLOO EH EODPHG:RUNSODFH FXOWXUH FDQ DOVR WULJJHU
VWHUHRW\SHWKUHDW7KHPHUHGHPRJUDSKLFVRIWKHZRUNIRUFHPD\EHVXIILFLHQWWRHOLFLW
DVWHUHRW\SHWKUHDWUHVSRQVH6SHFLILFDOO\DQDEVHQFHRIGLYHUVLW\FRXOGKHLJKWHQWKH
DZDUHQHVV RI SRWHQWLDO VWHUHRW\SLQJ IRU PHPEHUV RI XQGHUUHSUHVHQWHG JURXSV
7KXVWRNHQVWDWXVFDQDFWLYDWHVWHUHRW\SHWKUHDW0RUHRYHUFHUWDLQMREVPD\KDYHD
FXOWXUDOFHQWHUHGQHVVPHDQLQJWKDWQRUPVDVVRFLDWHGZLWKZRUNLQJDQGVXFFHHGLQJ
LQ WKDWSDUWLFXODU MREHQYLURQPHQWDUHDVVRFLDWHGZLWKD VSHFLILF LGHQWLW\JURXS


  See -HVVLFD / 5REHUWV The Genetic Information Nondiscrimination Act as an 
Antidiscrimination Law1275('$0(/5(9
  Id. DW
  See 52%(57/./,7=0$1$0,0<*(1(6"&21)5217,1*)$7(	)$0,/<6(&5(76
,17+($*(2)*(1(7,&7(67,1*±
  Id. DW *LYHQ WKH DGYHUVHSV\FKRORJLFDO HIIHFWV RI OHDUQLQJ DERXW JHQHWLF ULVN
6KDURQD +RIIPDQ KDV FDOOHG IRU KHLJKWHQHG SULYDF\ SURWHFWLRQV DW ZRUN SUH*,1$ See 
6KDURQD +RIIPDQ Preplacement Examinations and Job-Relatedness: How to Enhance 
Privacy and Diminish Discrimination in the Workplace 8.$1/5(9 ±
±
  7KHVH H[DPSOHV RI FRXUVH GUDZ IURP WKH WULJJHUV GRFXPHQWHG LQ WKH VWXGLHV see 
supra QRWHV±
  )RUDGLVFXVVLRQRIWRNHQVWDWXVDVDWULJJHURIVWHUHRW\SHWKUHDWVHHsupra QRWHDQG
DFFRPSDQ\LQJWH[W
  %ORFNHWDOsupra QRWHDW
 INDIANA LAW JOURNAL >9RO

(PSOR\HUVFDQVLJQDOFXOWXUDOFHQWHUHGQHVVLQP\ULDGZD\VVXFKDVODXGLQJGLVWLQFW
VNLOOVVW\OHVRUDWWULEXWHV&RQVHTXHQWO\HPSOR\HHVZKRDUHQRWPHPEHUVRIWKH
IDYRUHGLGHQWLW\JURXSPD\ILQGWKHPVHOYHVIHHOLQJOLNHRXWVLGHUVDQGWKHUHE\PRUH
YXOQHUDEOH WR VWHUHRW\SH WKUHDW (PSOR\HHV PD\ WKHUHIRUH UHDFW ZLWK HIIRUWV WR
³FRYHU´ WKHLU GLVIDYRUHG LGHQWLW\ E\ DGRSWLQJ WKH PDQQHULVPV RI WKH SUHIHUUHG
JURXS%XW WKHVH HIIRUWVPLJKW QRW EH VXIILFLHQW WR FRXQWHUDFW WKHSRVVLELOLW\ RI
VWHUHRW\SH WKUHDW )RU H[DPSOH FRQVLGHU D ZRUNSODFH WKDW IDYRUV D KLS \RXWKIXO
FXOWXUH2OGHUHPSOR\HHVPD\WU\WRDFWZLWKLQWKRVHFRQYHQWLRQVWKDWLVWKH\PD\
DWWHPSWWR³FRYHU´WKHLUDJHE\DFWLQJOLNHWKHLU\RXQJHUSHHUV\HWWKH\PD\VWLOOIHHO
FRQFHUQHGDERXWMXGJPHQWVEDVHGXSRQWKHLUWUXHDJH5HDOO\DQ\WLPHDWWHQWLRQLV
GUDZQ WR DQ LQGLYLGXDO¶V VWHUHRW\SHG VWDWXV DW ZRUN KROGV WKH SRZHU WR DFWLYDWH
VWHUHRW\SHWKUHDW
,URQLFDOO\SHRSOHZKRDSSO\PRUHHIIRUWZKHQFRQIURQWHGE\VWHUHRW\SH WKUHDW
PD\SHUIRUPZRUVHVRHYHQVHHPLQJO\REMHFWLYHHYDOXDWLRQVPD\QRWPHDVXUHWUXH
DSWLWXGH+HQFH WKHUH LVD*UHHN WUDJHGLDQHOHPHQW WR VWHUHRW\SH WKUHDW WKHPRUH
LQGLYLGXDOV ILJKW WR GLVSURYH D JLYHQ VWHUHRW\SH WKH JUHDWHU WKH FKDQFH WKH\ZLOO
H[SHULHQFH WKH YHU\ GLPLQLVKHG SHUIRUPDQFH WKDW FRXOG XOWLPDWHO\ FRQILUP LW
6WHUHRW\SHWKUHDWWKXVKDUPVHPSOR\HHVE\KDPSHULQJWKHLUDELOLW\WRSHUIRUPWRWKHLU
DFWXDO SRWHQWLDO ,W KDUPV HPSOR\HUV DVZHOO EHFDXVH LW LPSHGHV WKHLU DELOLW\ WR
H[WUDFWWKHPD[LPXPRXWSXWIURPWKHLUHPSOR\HHV
$GGLWLRQDOO\PXFKOLNHKRZWKHLQGLYLGXDOH[SHULHQFLQJVWHUHRW\SHWKUHDWQHHG
QRW EHOLHYH WKH UHOHYDQW VWHUHRW\SH LW OLNHZLVH GRHV QRW PDWWHU LI D SDUWLFXODU
HPSOR\HU RU PDQDJHU EHOLHYHV WKH VWHUHRW\SH 6R ORQJ DV WKH VWHUHRW\SH SHUVLVWV
WKURXJKRXW VRFLHW\ HPSOR\HHVZLOO UHPDLQ YXOQHUDEOH WR VWHUHRW\SH WKUHDW DQG LWV
DVVRFLDWHGXQGHUSHUIRUPDQFH%HFDXVHDFWXDOSHUIRUPDQFHGHFOLQHVLQWKHIDFHRI
VWHUHRW\SHWKUHDWHYHQDQHPSOR\HUZLWKWKHEHVWRILQWHQWLRQVZKRXVHVREMHFWLYH
PHDVXUHVFRXOGXQGHUHYDOXDWHDQHPSOR\HH¶VDELOLW\SHUKDSVHYHQWXDOO\OHDGLQJWR
DQDGYHUVHHPSOR\PHQWDFWLRQOLNHILULQJRUIDLOLQJWRSURPRWH
:RUN FRQWDLQV DOO WKH HVVHQWLDO LQJUHGLHQWV WR SURGXFH VWHUHRW\SH WKUHDW
 HYDOXDWLRQ LQ D VLJQLILFDQW GRPDLQ  WKH SUHVHQFH RI VWHUHRW\SHV UHODWHG WR
SHUIRUPDQFH DQG  PDQ\ SRVVLEOH UHPLQGHUV RI PHPEHUVKLS LQ D VWHUHRW\SHG
JURXS :KLOH DQ HPSOR\HU PLJKW QRW EH DFWLYHO\ RU LQWHQWLRQDOO\ HQJDJLQJ LQ
GLVFULPLQDWRU\FRQGXFWVWHUHRW\SHWKUHDWFRXOGOHDGWRGLPLQLVKHGSHUIRUPDQFHDQG
DV D UHVXOW VXEVHTXHQW DGYHUVH HPSOR\PHQW DFWLRQV WKDW UHODWH WR UDFH VH[ DJH
GLVDELOLW\RUHYHQJHQHWLFLQIRUPDWLRQ:KLOHWKHDIRUHPHQWLRQHGSV\FKLFKDUPVDUH
YHU\UHDOLWLVQRWWKHVHHPRWLRQDORUGLJQLWDU\FRQFHUQVWKDWPDNHVWHUHRW\SHWKUHDW
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
SUREOHPDWLF5DWKHU LW LV WKHHIIHFW LWPD\KDYHRQDFWXDO MRESHUIRUPDQFH WKDW LV
PRVWWURXEOLQJ
5HDFWLRQVWR6WHUHRW\SH7KUHDW
5HVHDUFKHUVKDYHH[SORUHGWKHLPSOLFDWLRQVRIDQXPEHURIGLIIHUHQWUHDFWLRQVWR
VWHUHRW\SH WKUHDW LQ WKH ZRUNSODFH LQFOXGLQJ IHQGLQJ RII WKH VWHUHRW\SH EHLQJ
GLVFRXUDJHGE\WKHVWHUHRW\SHDQGEHLQJUHVLOLHQWLQWKHZDNHRIWKHVWHUHRW\SH
5HDFWLRQV WRVWHUHRW\SH WKUHDWFDQ WKHUHIRUHEHERWKPRWLYDWLQJDQGGHPRWLYDWLQJ
)RUH[DPSOHLQGLYLGXDOVZKRZLVKWRIHQGRIIWKHUHOHYDQWVWHUHRW\SHFRXOGVLPSO\
YRZWRGLVSURYHLW2QHEODFNIHPDOHH[HFXWLYHH[SODLQHG³%ODFNZRPHQQHHGWRGR
ZRUN WKDW LV VWHUOLQJ²QRW JRRG ZRUN EXW VWHUOLQJ ZRUN²RQ D FRQVLVWHQW EDVLV
%HFDXVH,ZDV%ODFNDQGIHPDOH,DOZD\VIHOWOLNHWKHUHZDVDMXGJHRXWWKHUH´
%XWZKLOHRQHUHDFWLRQWRVWHUHRW\SHWKUHDWLVWRVLPSO\ZRUNKDUGHUDVPHQWLRQHG
UHVHDUFKKDVLQGLFDWHGWKDW LQFUHDVHGHIIRUWV LQUHVSRQVHWRVWHUHRW\SHWKUHDWPLJKW
DFWXDOO\ IXUWKHU GLPLQLVK SHUIRUPDQFH 7KH UHVXOW FRXOG WKHUHIRUH EH WKDW
LQGLYLGXDOVH[SHULHQFLQJVWHUHRW\SHWKUHDWPLJKWZRUNKDUGHU\HWVWLOOSHUIRUPZRUVH
SHUKDSVXOWLPDWHO\OHDGLQJWRGLVFRXUDJHPHQW
%HLQJGLVFRXUDJHGE\DVWHUHRW\SHKDVERWKVKRUWDQGORQJWHUPUHDFWLRQV,Q
WKH VKRUWWHUP DQ HPSOR\HH PLJKW GLVHQJDJH VHYHULQJ WKH WLH EHWZHHQ WKH
VWHUHRW\SHUHOHYDQW GRPDLQ DQG KHU VHOIHVWHHP 'LVHQJDJHPHQW SUHVHUYHV
VHOIZRUWKE\PDNLQJLWQRORQJHUGHSHQGHQWRQDQLQGLYLGXDO¶VSHUIRUPDQFHLQWKDW
DUHD ,QGLYLGXDOVPD\ DGRSW WZR GLIIHUHQW SV\FKRORJLFDO SURFHVVHV WR DFKLHYH
GLVHQJDJHPHQWGHYDOXLQJRUGLVFRXQWLQJ'HYDOXDWLRQSURWHFWVVHOIHVWHHP
E\PDNLQJRXWFRPHVQR ORQJHU UHOHYDQWVR WKDWQHJDWLYH IHHGEDFNGRHVQRWDIIHFW
VHOIHYDOXDWLRQ ZKHUHDV GLVFRXQWLQJ UHMHFWV WKH QHJDWLYH IHHGEDFN DV LQYDOLG
:KHQ UHVHDUFK VXEMHFWV KDYH EHHQ DZDUH RI D SRWHQWLDOO\ ELDVHG PHDVXUH
GLVHQJDJLQJ DOORZHG WKHP WR NHHS WKHLU VHOIHVWHHP LQWDFW UHJDUGOHVV RI WKHLU
SHUIRUPDQFH5HVHDUFKHUVEHOLHYHWKDWHPSOR\HHVIDFLQJVWHUHRW\SHWKUHDWDWZRUN
PD\DOVRUHO\RQGLVHQJDJHPHQWDVDFRSLQJPHFKDQLVP
$OWKRXJKDQHIIHFWLYHVWUDWHJ\IRUPDLQWDLQLQJVHOIHVWHHPGLVFRXQWLQJIHHGEDFN
FDQKDYHZLGHUDQJLQJHIIHFWVRQ WKH MRE6RFLDODQGRUJDQL]DWLRQDOSV\FKRORJLVWV
K\SRWKHVL]H WKDW VWHUHRW\SH WKUHDW FDQ XQZLWWLQJO\ DIIHFW SHUIRUPDQFH DWZRUN E\
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IHOORZZRUNHUV3HRSOHWHQGWRVHHNIHHGEDFNLQWZREDVLFZD\VGLUHFWLQTXLU\DQG
LQGLUHFW PRQLWRULQJ 'LUHFW LQTXLU\ LQYROYHV DSSURDFKLQJ VXSHUYLVRUV DQG
FRZRUNHUV WRGLUHFWO\DVNDERXWRQH¶VSHUIRUPDQFHZKLOH VRPHRQHXVLQJ LQGLUHFW
PRQLWRULQJZLOOVLPSO\FRYHUWO\REVHUYHZKDWKDSSHQVLQWKHZRUNSODFHDQGUHVSRQG
WR ZKDW VKH SHUFHLYHV +RZHYHU WKHVH WZRPHWKRGV DUH QRW HTXDOO\ HIIHFWLYH
5HVHDUFKGHPRQVWUDWHVWKDWHPSOR\HHVZKRXVHGLUHFWLQTXLU\IRUIHHGEDFNVHHNLQJ
DUHPRUHOLNHO\WRUHFHLYHKLJKHUSHUIRUPDQFHHYDOXDWLRQV'LUHFWLQTXLU\WHQGVWR
EHPRUHHIIHFWLYHEHFDXVHLQGLUHFWPRQLWRULQJOHDYHVPRUHRSHQIRULQWHUSUHWDWLRQ
DQG WKXV PLVXQGHUVWDQGLQJ 'HVSLWH WKH UHODWLYH LQHIIHFWLYHQHVV RI LQGLUHFW
PRQLWRULQJ HPSOR\HHV ZLOO UHO\ RQ WKLV VWUDWHJ\ LI WKH\ DQWLFLSDWH KLJK FRVWV WR
PDNLQJGLUHFWLQTXLULHV
,QDGGLWLRQ WR UHO\LQJRQVXERSWLPDO IHHGEDFNVHHNLQJPHFKDQLVPVHPSOR\HHV
ZKRDUHYXOQHUDEOHWRVWHUHRW\SHWKUHDWPD\EHPRUHOLNHO\WRLJQRUHWKHIHHGEDFN
WKH\ GR UHFHLYH MXGJLQJ LW WR EH SRWHQWLDOO\ ELDVHG DFFRUGLQJ WR WKH UHOHYDQW
VWHUHRW\SH ,QGLYLGXDOV ZKR GLVFRXQW IHHGEDFN SHUFHLYH LW WR EH OHVV XVHIXO DQG
LQIRUPDWLYH$VDUHVXOWWKH\GRQRWFKDQJHWKHLUEHKDYLRUDFFRUGLQJO\)DLOLQJWR
WDNH XVHIXO VXJJHVWLRQV DW ZRUN FDQ UHVXOW LQ WKH GHQLDO RI RSSRUWXQLWLHV IRU
DGYDQFHPHQWDQGGHYHORSPHQW7KHVHWKHRULHVDSSHDUWREHFRUUHFW)RUH[DPSOH
ILHOGUHVHDUFKHUVIRXQGWKDWEODFNPDQDJHUVZKRH[SHULHQFHGVWHUHRW\SHWKUHDWZHUH
PRUHOLNHO\WRGLVPLVVRUJDQL]DWLRQDOIHHGEDFNWHQGLQJLQVWHDGWRHYDOXDWHWKHLUMRE
SHUIRUPDQFHWKURXJKVHOIPRQLWRULQJ7KLVWHQGHQF\FRXOGKDYHUHVXOWHGLQWKRVH
PDQDJHUVPLVVLQJ RXW RQ RSSRUWXQLWLHV WR LPSURYHZKLFK FRXOG KDYH UHVXOWHG LQ
EHWWHUMRESHUIRUPDQFHDQGIXUWKHUSURPRWLRQ/LNHZLVHDQRWKHUVWXG\IRXQGWKDW
EODFNSDUWLFLSDQWVZKRGLVFRXQWHG QHJDWLYH IHHGEDFN DOVRGLGQRW WDNH DGYLFH IRU
LPSURYLQJWKHLUSHUIRUPDQFHOHDGLQJUHVHDUFKHUVWRFRQFOXGHWKDWVWHUHRW\SHWKUHDW
PD\XOWLPDWHO\KDYHDQHJDWLYH LPSDFWRQ MRESHUIRUPDQFH+HQFH LQGLYLGXDOV
IDFLQJVWHUHRW\SHWKUHDWDUHPRUHOLNHO\ERWKWRXVHORZFRVWIHHGEDFNVHHNLQJDQGWR
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
,QWKHORQJHUWHUPSHRSOHH[SHULHQFLQJVWHUHRW\SHWKUHDWZLOOWDNHPRUHGUDVWLF
PHDVXUHV WR FRSH &RQWLQXHG GLVHQJDJHPHQW FRXOG OHDG WR GLVLGHQWLILFDWLRQ
:KHUHDVGLVHQJDJHPHQW LVDFXWHGLVLGHQWLILFDWLRQ LVFKURQLF ,QSDUWLFXODUSHRSOH
ZKRdisengageIURPDGRPDLQPD\VWLOOLGHQWLI\ZLWKLWZKLOHSHRSOHZKRdisidentify 
ZLWK D GRPDLQ SHUPDQHQWO\ GLVWDQFH WKHPVHOYHV IURP LW 'LVLGHQWLILFDWLRQ FDQ
OLNHZLVHOHDGWRZLWKGUDZDOZKLFKFDQKDYHIXUWKHUQHJDWLYHLPSDFWVRQPRWLYDWLRQ
DQGSHUIRUPDQFH
7ZRNLQGVRIZLWKGUDZDOFDQUHVXOWIURPGLVFRXUDJHPHQWGXHWRVWHUHRW\SHWKUHDW
DW ZRUN SV\FKRORJLFDO DQG EHKDYLRUDO 3V\FKRORJLFDO ZLWKGUDZDO UHIHUV WR WKH
GHYHORSPHQW RI XQIDYRUDEOH DWWLWXGHV WRZDUG WKH MRE RU WKH HPSOR\HU OHDGLQJ WR
ORZHU OHYHOV RI OR\DOW\ LQYROYHPHQW DQG VDWLVIDFWLRQ 1RW VXUSULVLQJO\
LQGLYLGXDOVH[SHULHQFLQJVWHUHRW\SHWKUHDWUHSRUWGHFUHDVHGMREVDWLVIDFWLRQ:KLOH
SV\FKRORJLFDO ZLWKGUDZDO UHIHUHQFHV DWWLWXGLQDO VKLIWV EHKDYLRUDO ZLWKGUDZDO
FRQVLVWV RI WKH EHKDYLRUDO PHDVXUHV SHRSOH WDNH WR DYRLG SDUWLFLSDWLQJ LQ WKH
XQGHVLUDEOH ZRUN VHWWLQJ VXFK DV EHLQJ ODWH PLVVLQJ ZRUN RU TXLWWLQJ
3V\FKRORJLFDOZLWKGUDZDOFRXOGWKHUHIRUHOHDGWREHKDYLRUDOZLWKGUDZDOVWHUHRW\SH
WKUHDW FRXOG JHQHUDWH QHJDWLYH IHHOLQJV DQG DWWLWXGHV WRZDUG HPSOR\PHQW
SV\FKRORJLFDOZLWKGUDZDOWKDWFRXOGOHDGDQHPSOR\HHWRORVHKHUGHVLUHWRVXFFHHG
LQ WKH ZRUNSODFH DQG SHUKDSV WR HYHQWXDOO\ OHDYH EHKDYLRUDO ZLWKGUDZDO
6LJQLILFDQWO\EHKDYLRUDOZLWKGUDZDOFRXOGPDQLIHVWLQORZHUHGMRESHUIRUPDQFHDQG
LQFUHDVHG DEVHQWHHLVP DV WKH SHUVRQ ORRNV IRU YDOLGDWLRQ LQ RWKHU VSKHUHV ,I DQ
HPSOR\HHZLWKGUDZV IURPKHU MRE WR DYRLG WKHSV\FKRORJLFDO SHULOV RI VWHUHRW\SH
WKUHDWVKHUXQVWKHULVNRIEHFRPLQJDEDGZRUNHU3HUKDSVPRVWLPSRUWDQWO\LIVKH
EHJLQV WU\LQJ OHVVDQGEHLQJDEVHQWPRUH WKRVHFRSLQJEHKDYLRUVFRXOGSURYLGHD
valid basisIRUDGYHUVHHPSOR\PHQWDFWLRQVWKDWZRXOGQRWKDYHRFFXUUHGDEVHQWWKH
XQGHUO\LQJSUHVHQFHRIVWHUHRW\SHWKUHDW
(YHQLIDQHPSOR\HHGRHVQRWJHWILUHGVKHFRXOGFKRRVHWROHDYHKHUFXUUHQWMRE
EHFDXVHRIGLPLQLVKHGLQWHUHVWDQGORZHUHGLQYHVWPHQWLQKHUZRUN7KLVRXWFRPH
LVXQIDYRUDEOHIRUHPSOR\HUVZKRKDYHOLNHO\LQYHVWHGUHVRXUFHVLQWUDLQLQJRUHYHQ
JURRPLQJKHU5HVHDUFKHUVKDYHSRVWXODWHGWKDWVWHUHRW\SHWKUHDWFRXOGEHDWOHDVW
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see also 'DYLG1/DEDQG	%HUQDUG)/HQW]The 
Effects of Sexual Harassment on Job Satisfaction, Earnings, and Turnover Among Female 
Lawyers,1'86	/$%5(/5(9PDNLQJWKLVSRLQWLQWKHFRQWH[WRIVH[XDO
KDUDVVPHQW
  %ORFNHWDOsupra QRWHDW
  See id. DW
  5REHUVRQ	.XOLNsupra QRWHDW³7KDWVRORIHPDOHLQ\RXUHQJLQHHULQJJURXS
PD\EHJLQWRWKLQNWKDWDQDOWHUQDWHFDUHHUSDWKPLJKWEHSUHIHUDEOH´
  Id. FDOOLQJ GLVLGHQWLILFDWLRQ ³WKHZRUVW VROXWLRQ´ WR VWHUHRW\SH WKUHDW EHFDXVH LW LV
³FRVWO\IRUERWKWKHLQGLYLGXDOZKRJLYHVXSDYDOXHGSDUWRIWKHVHOIDQGIRUWKHRUJDQL]DWLRQ
WKDWORVHVDQHQJDJHGDQGPRWLYDWHGHPSOR\HH´
 INDIANA LAW JOURNAL >9RO

SDUWLDOO\UHVSRQVLEOHIRUWKHKLJKHUOHYHORIWXUQRYHUIRUZRPHQDQGSHRSOHRIFRORU
LQSRVLWLRQVRISRZHU
)UHHLQJ LQGLYLGXDOV IURP WKHLU YXOQHUDELOLW\ WR SRWHQWLDO GLVFULPLQDWLRQ LV D
SULPDU\REMHFWLYHRIHPSOR\PHQWGLVFULPLQDWLRQ ODZ:KHQ IXQFWLRQLQJSURSHUO\
WKRVH SURWHFWLRQV HQDEOH ZRUNHUV WR SHUIRUP WKHLU MREV OHVV IHWWHUHG E\ IHDUV RI
RXWULJKW GLVFULPLQDWLRQ DQG GLVDGYDQWDJH DOORZLQJ WKHP WR IORXULVK ERWK
YRFDWLRQDOO\DQGSHUVRQDOO\<HWWKHIOLSVLGHPD\DOVRKROGWUXH3V\FKRORJLFDOO\
XQFRPIRUWDEOH ZRUNSODFH HQYLURQPHQWV FDQ VHULRXVO\ DIIHFW HPSOR\HHV DFURVV D
QXPEHU RI PHWULFV LQFOXGLQJ MRE VDWLVIDFWLRQ DQG SURGXFWLYLW\ OHDGLQJ WR KLJKHU
WXUQRYHUDQGLQFUHDVHGDEVHQWHHLVP7KLVDQ[LHW\DQGGLVFRPIRUWFDQWUDQVODWHLQWR
GLPLQLVKHG LQYHVWPHQW LQ RQH¶V HPSOR\PHQW DQG ORZHUHG SHUIRUPDQFH ERWK RI
ZKLFKFRXOGHYHQWXDOO\OHDGWRGHQLDOVRIHPSOR\PHQWUHODWHGEHQHILWVVXFKDVILULQJ
RUIDLOLQJWRSURPRWH:KLOHRSHUDWLQJYLDDVXEWOHUSURFHVVVWHUHRW\SHWKUHDWWULJJHUV
LQWKHZRUNSODFHHYHQWXDOO\SURGXFHH[DFWO\WKHQHJDWLYHRXWFRPHVWKDWHPSOR\PHQW
GLVFULPLQDWLRQOHJLVODWLRQLVGHVLJQHGWRDGGUHVV
6WHUHRW\SHWKUHDWRFFXUVZKHQDSHUVRQZKRLGHQWLILHVZLWKDVWHUHRW\SHGLGHQWLW\
FDWHJRU\LVUHPLQGHGRIKHUGHYDOXHGVRFLDOVWDWXVSULRUWREHLQJHYDOXDWHGEDVHGRQ
DVNLOOUHODWHGWRWKDWVWHUHRW\SLFDOEHOLHI6WXGLHVKDYHYHULILHGWKDWVWHUHRW\SHWKUHDW
SURGXFHV YHU\ UHDO UHGXFWLRQV LQ DELOLW\ ERWK LQ UHVHDUFK DQG UHDOZRUOG VHWWLQJV
:KLOHWKHPDMRULW\RIVWXGLHVUHODWHGWRVWHUHRW\SHWKUHDWKDYHFHQWHUHGRQGLVFUHWH
FKDOOHQJLQJWDVNVVXFKDVKLJKVWDNHVWHVWLQJUHVHDUFKHUVKDYHDOVRIRXQGHYLGHQFH
RI VWHUHRW\SH WKUHDW LQ WKH ZRUNSODFH :KHQ DQ HPSOR\HU GUDZV DWWHQWLRQ WR DQ
HPSOR\HH¶VPHPEHUVKLSLQDQHJDWLYHO\VWHUHRW\SHGJURXSWKDWVHHPLQJO\LQQRFXRXV
DFWLRQ FDQ KDYH D WDQJLEOH QHJDWLYH LPSDFW RQ WKH HPSOR\HH¶V SHUIRUPDQFH7KLV
$UWLFOH DUJXHV WKDWZKLOH QRW FRQVLGHUHG WUDGLWLRQDO DGYHUVH HPSOR\PHQW DFWLRQV
VWHUHRW\SH WKUHDW WULJJHUV DUH QRQHWKHOHVV KDUPIXO DQG VKRXOG EH FRYHUHG E\
HPSOR\PHQWGLVFULPLQDWLRQODZ
,,,+$50$6$%$6,6)25/$:0$.,1*
%HIRUH DVVHUWLQJ WKDW HPSOR\PHQW GLVFULPLQDWLRQ KDUPV VKRXOG H[SDQG WR
HQFRPSDVV VWHUHRW\SH WKUHDW LW LV ZRUWK H[SORULQJ WKH UROH RI KDUP LQ WKH ODZ
7KDQNIXOO\WKLVWDVNLVUHODWLYHO\HDV\%RWKSUHYHQWLQJDQGUHFWLI\LQJKDUPDUHDW
WKH KHDUW RI PDQ\ OHJDO SURWHFWLRQV +RZHYHU KDUP LV DQ DEVWUDFW FRQFHSW ZLWK
VHYHUDOSKLORVRSKLFDOPHDQLQJV)RUH[DPSOHDFODVVLFDOXWLOLWDULDQZRXOGDUJXHWKDW
DQ\UHGXFWLRQLQZHOIDUHLHKDSSLQHVVRUSOHDVXUHLVKDUPIXO<HWVXFKDEURDG
FRQVWUXFWLRQRIKDUPLVQRWXVHIXODVWKHEDVLVIRUOHJDOUHJXODWLRQ,WZRXOGMXVWLI\
IDU WRR PXFK LQWHUYHQWLRQ &RQVHTXHQWO\ WKLV $UWLFOH DGRSWV -RKQ 6WXDUW 0LOO¶V
DFFRXQWRIZKLFKW\SHVRIZHOIDUHUHGXFLQJEHKDYLRUVZDUUDQWOHJDOSURWHFWLRQ1RW


  %ORFN HW DO supra QRWH  DW ± 5REHUVRQ 	 .XOLN supra QRWH  DW 
TXHVWLRQLQJ³ZKHWKHUORQJWHUPH[SRVXUHWRVWHUHRW\SHWKUHDWFRXOGEHRQHFDXVHRIWXUQRYHU
IRUZRPHQDQGUDFLDOHWKQLFPLQRULWLHVLQSURIHVVLRQDODQGPDQDJHULDOMREV´EHFDXVH³>V@RPH
VWXGLHVKDYHIRXQGWKDWPHPEHUVRIWKHVHJURXSVOHDYHMREVDWDKLJKHUUDWHWKDQ:KLWHPHQ´
  See 5RQDOG7XUQHU%RRN5HYLHZ83$-/$%	(03/
  See -XOLD'ULYHUThe History of Utilitarianismin 7+(67$1)25'(1&<&/23(',$2)
3+,/2623+< (GZDUG1 =DOWD HG:LQWHU HG available at KWWSSODWRVWDQIRUGHGX
DUFKLYHVZLQHQWULHVXWLOLWDULDQLVPKLVWRU\>KWWSSHUPDFF514=&@
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
RQO\GRHV0LOOSURYLGHDUREXVWWKHRU\RIWKHPHDQLQJRIKDUPEXWKLVZRUNDOVROD\V
WKHIRXQGDWLRQIRUDQXPEHURIDUHDVRIWKHODZVXFKDVFULPLQDOODZDQGWRUWV
5HO\LQJRQ0LOOUHVWULFWV WKHDQDO\VLVWRDVXEVHWRIZHOIDUHUHGXFLQJFRQGXFW WKDW
FRLQFLGHVZLWKDFFHSWHGOHJDOGRFWULQHV
7KLV3DUWLQWURGXFHVWKHKDUPSULQFLSOHDVDJURXQGIRUODZPDNLQJDQGH[SORUHV
KRZ WKDW FRQFHSW KDV LQIRUPHG IHGHUDO HPSOR\PHQW GLVFULPLQDWLRQ ODZ ,W WKHQ
DSSOLHVWKHKDUPSULQFLSOHWRVWHUHRW\SHWKUHDWWULJJHUVLQWKHZRUNSODFHDUJXLQJWKDW
WKH\DUHKDUPIXOEHFDXVHWKH\FUHDWHUHDOGLVDGYDQWDJH
A. The Role of Harm in Law 
/DZV²ZKHWKHU FLYLO RU FULPLQDO²IXQFWLRQ DV OLPLWLQJ PHFKDQLVPV RQ RXU
FRQGXFW3XWVLPSO\WKH\WHOOXVZKDWZHFDQDQGFDQQRWGR%HFDXVHWKHJRYHUQPHQW
LV UHVSRQVLEOH ERWK IRU SDVVLQJ DQG IRU HQIRUFLQJ ODZV JHQHUDWLRQV RI OHJDO
SKLORVRSKHUVKDYHTXHVWLRQHGZK\WKRVHJRYHUQPHQWDOERGLHVKDYHWKHDXWKRULW\WR
GLFWDWH WKHEHKDYLRUVRI WKHLUFLWL]HQU\2QHZLGHO\DFFHSWHGQRWLRQKROGV WKDW WKH
SXUSRVHRIODZLVWRSURWHFWSHRSOH)DPRXVO\-RKQ6WXDUW0LOOURRWHGKLVWKHRU\RI
ZKDW FRQVWLWXWHV D YDOLG H[HUFLVH RI SRZHU ERWK WKURXJK JRYHUQPHQW DFWLRQ RU
WKURXJKPRUDOGLFWDWHLQWKHFRQFHSWVRISHUVRQDOOLEHUW\DQGSURWHFWLRQIURPRXWVLGH
KDUP
>7@KH VROH HQG IRU ZKLFK PDQNLQG DUH ZDUUDQWHG LQGLYLGXDOO\ RU
FROOHFWLYHO\ LQ LQWHUIHULQJ ZLWK WKH OLEHUW\ RI DFWLRQ RI DQ\ RI WKHLU
QXPEHULVVHOISURWHFWLRQ7KDWWKHRQO\SXUSRVHIRUZKLFKSRZHUFDQEH
ULJKWIXOO\H[HUFLVHGRYHUDQ\PHPEHURIDFLYLOLVHGFRPPXQLW\DJDLQVW
KLVZLOOLVWRSUHYHQWKDUPWRRWKHUV
$FFRUGLQJWR0LOOWKHRQO\OHJLWLPDWHUHDVRQWRLQWUXGHRQDQLQGLYLGXDO¶VDXWRQRP\
LV WR FLUFXPYHQW KDUP WR WKLUG SDUWLHV $OWKRXJK0LOO FKULVWHQHG KLV WKHRU\ ³WKH
SULQFLSOHRIOLEHUW\´LWLVPRUHSRSXODUO\NQRZQDV³WKHKDUPSULQFLSOH´7KHKDUP
SULQFLSOHLVE\LWVQDWXUHFRHUFLYH,WHPSOR\VWKHIRUFHRIODZWRIRUELGFRQGXFWWKDW
LVKDUPIXOWRRWKHUV7RZDUUDQWOHJDOFRHUFLRQWKHVWDWHPXVWQRWEHDEOHWRDFKLHYH
WKH GHVLUHG UHVXOW WKURXJK RWKHU PHDQV $V D JHQHUDO PDWWHU0LOO H[SUHVVHV D
SUHIHUHQFH IRU SHUVRQDO OLEHUW\ RYHU VWDWH UHJXODWLRQ 7KH KDUP SULQFLSOH WKXV
SURYLGHVWKHH[FHSWLRQWRWKLVJHQHUDOUXOHLWWHOOVXVZKHQWKHVFDOHVVKRXOGWLSLQ
WKH RSSRVLWH GLUHFWLRQ IDYRULQJ UHJXODWLRQ RYHU OLEHUW\ 7KH KDUP SULQFLSOH FDQ


  See infraQRWHV±DQGDFFRPSDQ\LQJWH[W
  -2+1678$570,//21/,%(57<$1'87,/,7$5,$1,60$OIUHG$.QRSI,QF

  Id.; see also 0DGLVRQ3RZHUV 5XWK )DGHQ	<DVKDU 6DJKDLLiberty, Mill & the 
Framework of Public Health Ethics38%+($/7+(7+,&6³7KHPRVWIUHTXHQWO\
TXRWHGH[FHSW IURP WKH IDPRXVSDVVDJH LQ0LOO¶VOn Liberty VXPPDUL]LQJ WKH3ULQFLSOHRI
/LEHUW\DVVHUWVWKDWµWKHRQO\SXUSRVHIRUZKLFKSRZHUFDQEHULJKWIXOO\H[HUFLVHGRYHUDQ\
PHPEHU RI D FLYLOL]HG FRPPXQLW\ DJDLQVW KLV ZLOO LV WR SUHYHQW KDUP WR RWKHUV¶ 7KLV
IRUPXODWLRQ RI 0LOO¶V /LEHUW\ 3ULQFLSOH LV RQH WKDW VRPH EXW QRW 0LOO FDOO WKH µ+DUP
3ULQFLSOH¶´LQWHUQDOFLWDWLRQVRPLWWHG
  1LOV +ROWXJ The Harm Principle  (7+,&$/ 7+(25<	025$/ 35$&  

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

WKHUHIRUH EH XQGHUVWRRG DV D ³QHFHVVDU\ EXW QRW VXIILFLHQW FRQGLWLRQ´ IRU OHJDO
UHJXODWLRQ
-RKQ/RFNHHVSRXVHGDVLPLODUSRVLWLRQLQKLVSecond Treatise on Government
DVVHUWLQJ WKDWJRYHUQPHQWH[LVWVSULPDULO\ WRSUHYHQWKDUPWRWKHOLIH OLEHUW\DQG
SURSHUW\RILWVFLWL]HQU\,WLVWKHQQRVXUSULVHWKDWFRQYHUVDWLRQVDWWKH)RXQGLQJ
FLWHG KDUP DYRLGDQFH DV D MXVWLILFDWLRQ IRU WKH H[LVWHQFH RI JRYHUQPHQW DQG E\
DVVRFLDWLRQODZ:KLOHSUHYHQWLQJKDUPPD\QRWEHWKHVROHMXVWLILFDWLRQIRUVWDWH
DFWLRQ RQ D SDUWLFXODU LVVXH LW LV QRQHWKHOHVV DZLGHO\ DFFHSWHG EDVLV IRU OHJDO
UHJXODWLRQ
<HWGHVSLWHWKHKDUPSULQFLSOH¶VXELTXLW\DQGSRSXODULW\LWKDVQRWJRQHZLWKRXW
LQWHQVH FULWLFLVP 7KHPRVW VLJQLILFDQW RI WKHVH FULWLFLVPV LV WKH KDUP SULQFLSOH¶V
DELOLW\WRFDVWSUDFWLFDOO\HYHU\DFWLYLW\DVSRWHQWLDOO\KDUPIXODQGWKHUHIRUHDYDOLG
REMHFWRIOHJDOLQWHUYHQWLRQ:K\"%HFDXVHQRFRQGXFWRFFXUVLQDYDFXXP7KDWLV
WRVD\RXUDFWLRQVLQHYLWDEO\DIIHFWWKRVHDURXQGXV$QGVRPHWLPHVWKRVHHIIHFWV
ZLOO EH QHJDWLYH 6XFK D EURDG FRQVWUXFWLRQ RI ZKDW FRQVWLWXWHV KDUP TXLFNO\
HPEDUNV RQ D VOLSSHU\ VORSH RIIHULQJ MXVWLILFDWLRQ IRU EDQQLQJ DQ\ QXPEHU RI
VHHPLQJO\ LQQRFXRXV DFWLYLWLHV EHFDXVH WKH\ FRXOG DW VRPHSRLQW KDYH DQHJDWLYH
LPSDFW RQ DQRWKHU SHUVRQ (YHQ 0LOO KLPVHOI DFNQRZOHGJHG WKH SRWHQWLDO
H[SDQVLYHQHVV RI VXFK LQGLUHFW KDUPV+HQFH WKH SUHGRPLQDQW FULWLFLVPRI WKH
KDUP SULQFLSOH DV D OLEHUW\OLPLWLQJ SULQFLSOH LV WKDW WKH H[FHSWLRQ WKUHDWHQV WR


  %HUQDUG ( +DUFRXUW The Collapse of the Harm Principle  - &5,0 / 	
&5,0,12/2*<HPSKDVLVRPLWWHG+ROWXJsupra QRWHDW
  -2+1 /2&.( 7:2 75($7,6(6 2)*29(510(17  3HWHU /DVOHWW HG &DPEULGJH
8QLY3UHVVDUJXLQJWKDWSHRSOHIRUPJRYHUQPHQWV³IRUWKHPXWXDO3UHVHUYDWLRQ
RIWKHLU/LYHV/LEHUWLHVDQG(VWDWHV´HPSKDVLVRPLWWHG
  (/,=$%(7+35,&()2/(</,%(57<)25$//5(&/$,0,1*,1',9,'8$/35,9$&< ,1$
1(:(5$2)38%/,&025$/,7<±
  See +ROWXJ supra QRWH DW  H[SODLQLQJ WKDW OHJLVODWXUHVPD\ DFWZLWK DQ\
QXPEHU RI MXVWLILFDWLRQV ERWK LQFOXVLYH DQG H[FOXVLYH RI SUHYHQWLQJ KDUP +ROWXJ KDV
LGHQWLILHGWKLVDVSHFWRIWKHKDUPSULQFLSOHDV³RXWFRPHEDVHG´7KDWLVIURPWKHSHUVSHFWLYH
RIWKHKDUPSULQFLSOHWKHUHOHYDQWTXHVWLRQLVQRWKRZWKHVWDWHKDVMXVWLILHGOHJDOLQWHUYHQWLRQ
EXW UDWKHU ZKHWKHU OHJDO LQWHUYHQWLRQ LV MXVWLILHG Id. DW  %H\RQG ODZPDNHUV OLEHUDO
WKHRULVWVWKHPVHOYHVKDYHDOVRUHFRJQL]HGDOWHUQDWHJURXQGVWRMXVWLI\OHJDOUHJXODWLRQVXFKDV
GLVWULEXWLYHMXVWLFHSee, e.g.-RKQ*DUGQHULiberals and Unlawful Discrimination2;)25'
-/(*678':KLOHWKHKDUPSULQFLSOHUHPDLQVSRSXODUVRPHVFKRODUVKDYHUHMHFWHG
WKHKDUPSULQFLSOHRXWULJKWDVDQLQFRQVWDQWDQGXQVWDEOHEDVLVIRUOHJDOUHJXODWLRQSee, e.g.
5LFKDUG$(SVWHLQThe Harm Principle—And How It Grew87252172/-
+ROWXJsupra QRWH$UWKXU5LSVWHLQ Beyond the Harm Principle3+,/	38%$))

  See *DUGQHU supra QRWH  DW  GHVFULELQJ WKH KDUP SULQFLSOH DV ³>W@KH PRVW
IDPLOLDUFRQFHSWDVVRFLDWHGZLWKOLEHUDOWKHRULHVRIOHJLWLPDF\´see also (SVWHLQsupra QRWH
DWQRWLQJWKDW³WKHKDUPSULQFLSOHLVDOVREDFNHGE\DGHHSSKLORVRSKLFDOSHGLJUHH´
  (SVWHLQ supra QRWHDW+ROWXJsupra QRWHDW±
  See 'RQDOG$'ULSSVThe Liberal Critique of the Harm Principle&5,0-867
(7+,&6GHVFULELQJDVHULHVRIVHHPLQJO\LQQRFHQW\HWKDUPIXOFRQGXFW+ROWXJ
supra QRWHDW³$V0LOO¶VFULWLFVKDYHUHSHDWHGO\SRLQWHGRXWLWLVYHU\VHOGRPWKDW
DQLQGLYLGXDO¶VEHKDYLRUGRHVQRWDIIHFWRWKHUV´
  See 0,// supra QRWHDW
@ EMPLOYMENT DISCRIMINATION HARMS 

VZDOORZWKHUXOH$VRQHDXWKRUSXWLW³WKHPDLQFULWLFDOTXHVWLRQDERXWWKH>KDUP@
SULQFLSOH >LV@QDPHO\ZKDWFRQVWLWXWHVKDUP´7REHXVHIXO WKHKDUPSULQFLSOH
PXVWKDYHGLVFHUQLEOHERXQGDULHV2WKHUZLVHLWFRXOGLQIULQJHRQWKHYHU\SHUVRQDO
OLEHUW\LWVHHNVWRSURWHFW
:KLOHQRWHQWLUHO\VROYLQJWKHSUREOHPWKHKDUPSULQFLSOHDVLPDJLQHGE\0LOO
LVVXEMHFWWRFHUWDLQFRQVWUDLQWV7KH0LOOLDQKDUPSULQFLSOHFDQEHEURNHQGRZQLQWR
ILYHFRPSRQHQWSDUWVDFWWKLUGSDUW\ZHOIDUHUHGXFWLRQFDXVDWLRQ
DQGVHYHULW\
$FW
7KHKDUPSULQFLSOHSULPDULO\WDUJHWVDFWVQRWRPLVVLRQV:KLOHLWLVDYDOLGXVH
RIVWDWHSRZHUWRIRUELGLQGLYLGXDOVIURPFDXVLQJGLUHFWKDUPWRRQHDQRWKHULWLVQRW
D OLNHZLVH YDOLG XVH RI VWDWH SRZHU WR UHTXLUH WKHP WR DFWLYHO\ SUHYHQW KDUP
7KHUHIRUHWKHKDUPSULQFLSOHGRHVQRWJHQHUDOO\VXSSRUWDGXW\WRUHVFXH+RZHYHU
0LOO FRQFHGHG WKDW WKH FRQVHTXHQFHVRI VRPH LQDFWLRQPLJKW EHJUDYH HQRXJK WR
ZDUUDQW UHJXODWLRQ0HDQLQJ WKDW WKHUH DUH RFFDVLRQV LQZKLFK WKH VWDWH VKRXOG
LQWHUYHQHWRFRPSHOLWVFLWL]HQVWRSUHYHQWKDUP7KDWEHLQJVDLGKHUHFRJQL]HGVXFK
LQWHUYHQWLRQVDVWKHH[FHSWLRQQRWWKHUXOH&RQVHTXHQWO\GHFLGLQJZKHQWKHKDUP
SULQFLSOH VKRXOG H[WHQG WR RPLVVLRQV LV D FRQWLQXHG VXEMHFW RI SKLORVRSKLFDO
LQTXLU\
7KLUG3DUW\
0RUHRYHU WKH UHOHYDQW KDUPPXVW EH WR DQ RXWVLGH SDUW\ 7KH KDUP SULQFLSOH
H[SOLFLWO\UHMHFWVSDWHUQDOLVPDVDMXVWLILFDWLRQIRUWKHODZWRLQWHUYHQH0LOOZULWHV
+LVRZQJRRGHLWKHUSK\VLFDORUPRUDOLVQRWDVXIILFLHQWZDUUDQW+H
FDQQRWULJKWIXOO\EHFRPSHOOHGWRGRRUIRUEHDUEHFDXVHLWZLOOEHEHWWHU
IRU KLP WR GR VR EHFDXVH LW ZLOO PDNH KLP KDSSLHU EHFDXVH LQ WKH
RSLQLRQVRIRWKHUVWRGRVRZRXOGEHZLVHRUHYHQULJKW7KHVHDUHJRRG
UHDVRQVIRUUHPRQVWUDWLQJZLWKKLPRUUHDVRQLQJZLWKKLPRUSHUVXDGLQJ
KLPRUHQWUHDWLQJKLPEXWQRWIRUFRPSHOOLQJKLPRUYLVLWLQJKLPZLWK
DQ\HYLOLQFDVHKHGRRWKHUZLVH7KHRQO\SDUWRIWKHFRQGXFWRIDQ\
RQHIRUZKLFKKHLVDPHQDEOHWRVRFLHW\LVWKDWZKLFKFRQFHUQVRWKHUV


  +ROWXJ supra QRWHDW
  *DUGQHUsupra QRWHDW
  Id
  See (SVWHLQsupra QRWHDW±GLVFXVVLQJDFWVYHUVXVRPLVVLRQV
  0,//supra QRWHDW
  Id. 
  See (SVWHLQsupra QRWHDWVWDWLQJWKDW³RQHRIWKHSHUHQQLDOTXHVWLRQVRI
PRUDODQGOHJDOSKLORVRSK\LVZKHWKHUWKHKDUPSULQFLSOHVKRXOGEHH[WHQGHGWRFRYHUWKRVH
FDVHVZKHUHDSHUVRQZKRLVLQDSRVLWLRQWRSUHYHQWKDUPWRDQRWKHUSHUVRQDWOLWWOHRUQRFRVW
WRKLPVHOIVKRXOGEHUHTXLUHGWRGRVR´
  0,//supra QRWHDW±
 INDIANA LAW JOURNAL >9RO

7KHKDUPSULQFLSOHLVGHFLGHGO\RWKHURULHQWHGLWIRFXVHVRQWKLUGSDUW\KDUP,WLV
WKHUHIRUHQRWDSURSHUXVHRIOHJDOUHJXODWLRQWRUHVWULFWWKHOLEHUW\RIDQLQGLYLGXDO
WRVDYHKHUIURPKHUVHOI
:HOIDUH5HGXFWLRQ
)XUWKHUZKHQLQYRNLQJWKHKDUPSULQFLSOHWRSUHYHQWDQDFWLRQWKDWDIIHFWVDWKLUG
SDUW\WKDWDFWLRQPXVWEH²IRUODFNRIDEHWWHUZRUG²KDUPIXO:KLOHWKLVSRLQWPD\
VHHPREYLRXVLWLVZRUWKDPRPHQWWRGLVVHFWZKDWLVPHDQWVSHFLILFDOO\E\WKHZRUG
³KDUP´ :KHQ D SHUVRQ LV KDUPHG VKH H[SHULHQFHV VRPH NLQG RI VHWEDFN RU
GLVDGYDQWDJH6RPHWKLQJGRHVQRWJRKHUZD\UHVXOWLQJLQDQHJDWLYHLPSDFWRQKHU
OLIH6KHLVWKHUHIRUHVXEMHFWWRDUHGXFWLRQLQZHOIDUH<HWWKHUHLVPRUHWKDQRQH
ZD\ LQ ZKLFK D SHUVRQ¶V ZHOIDUH FDQ EH UHGXFHG $ KDUPIXO DFWLRQ WKDW UHGXFHV
ZHOIDUHFDQHLWKHULQFUHDVHKHUQHJDWLYHZHOIDUHRUGHFUHDVHKHUSRVLWLYHZHOIDUH
$QDFWLRQLQFUHDVHVQHJDWLYHZHOIDUHZKHQLWWDNHVDSHUVRQIURPDVWDWHRIUHODWLYH
QHXWUDOLW\WRDVWDWHRIGLVDGYDQWDJHRUGLVFRPIRUW)RUH[DPSOHLI,ZDONXSWR
\RXDQGSXQFK\RXLQWKHQRVH,KDYHLQFUHDVHG\RXUQHJDWLYHZHOIDUHE\FDXVLQJ
\RX SDLQ 5HGXFWLRQV LQ SRVLWLYH ZHOIDUH FDQ DOVR EH XQGHUVWRRG DV KDUPIXO $
UHGXFWLRQLQSRVLWLYHZHOIDUHRFFXUVZKHQDQDFWLRQWDNHVDZD\DEHQHILWWRZKLFK
VRPHRQHZDVDOUHDG\HQWLWOHG)RUH[DPSOHLI\RXZRQDPLOOLRQGROODUVEXWZHUH
XQDEOH WR FROOHFW \RX KDYH H[SHULHQFHG D GHFUHDVH LQ SRVLWLYH ZHOIDUH <RX DUH
WKHRUHWLFDOO\QRZRUVHRIIWKDQZKHQ\RXVWDUWHGKRZHYHU\RXKDYHH[SHULHQFHGD
UHGXFWLRQ LQ \RXU RYHUDOO ZHOIDUH E\ EHLQJ GHQLHG D YDOLG EHQHILW WKDW \RX ZHUH
ULJKWIXOO\RZHG$GPLWWHGO\WKHOLQHEHWZHHQWKHVHWZRFDWHJRULHVRIKDUPPD\DW
WLPHVEOXU
$FFRUGLQJWRWKHKDUPSULQFLSOHWKHUHGXFWLRQLQZHOIDUHFDQQRWEHFRQVWUXFWHG
H[SRVWWRMXVWLI\DSURKLELWLRQRQWURXEOHVRPHFRQGXFW)RUH[DPSOH,FDQQRWGHHP
\RXURWKHUZLVHQHXWUDOEHKDYLRUKDUPIXOEHFDXVH,DPSODJXHGE\WKHFRQFHUQWKDW


  7KLVWHQHWRIWKHKDUPSULQFLSOHLVQRWZLWKRXWH[FHSWLRQ0LOOKLPVHOIDGPLWV
>7@KHPLVFKLHIZKLFKDSHUVRQGRHVWRKLPVHOIPD\VHULRXVO\DIIHFWERWKWKURXJK
WKHLUV\PSDWKLHVDQGWKHLULQWHUHVWVWKRVHQHDUO\FRQQHFWHGZLWKKLPDQGLQD
PLQRUGHJUHHVRFLHW\DWODUJH:KHQE\FRQGXFWRIWKLVVRUWDSHUVRQLVOHGWR
YLRODWHDGLVWLQFWDQGDVVLJQDEOHREOLJDWLRQWRDQ\RWKHUSHUVRQRUSHUVRQVWKH
FDVH LV WDNHQRXW RI WKH VHOIUHJDUGLQJ FODVV DQGEHFRPHV DPHQDEOH WRPRUDO
GLVDSSUREDWLRQLQWKHSURSHUVHQVHRIWKHWHUP,IIRUH[DPSOHDPDQWKURXJK
LQWHPSHUDQFH RU H[WUDYDJDQFH EHFRPHV XQDEOH WR SD\ KLV GHEWV RU KDYLQJ
XQGHUWDNHQWKHPRUDOUHVSRQVLELOLW\RIDIDPLO\EHFRPHVIURPWKHVDPHFDXVH
LQFDSDEOH RI VXSSRUWLQJ RU HGXFDWLQJ WKHP KH LV GHVHUYHGO\ UHSUREDWHG DQG
PLJKWEHMXVWO\SXQLVKHGEXWLWLVIRUWKHEUHDFKRIGXW\WRKLVIDPLO\RUFUHGLWRUV
QRWIRUWKHH[WUDYDJDQFH
Id.DW,QRWKHUZRUGVDQLQGLYLGXDO¶VVHOIKDUPPD\EHVRGLUHWKDWLWWKHQFUHDWHVWDQJLEOH
QHJDWLYH LPSDFWV RQ WKRVH DURXQG KHU 2WKHUV KDYH JRQH VR IDU DV VXJJHVWLQJ WKDW VWDWH
LQWHUYHQWLRQPLJKWEHZDUUDQWHGLIWKHKDUPWRRQHVHOILVVXIILFLHQWO\VHYHUHSee, e.g.+ROWXJ
supra QRWHDW
  +ROWXJsupra QRWHDW
  Id. DW
  Id. DW
  Id.
@ EMPLOYMENT DISCRIMINATION HARMS 

\RXZLOOGRLWDJDLQRUFRXOGGRLWWRRWKHUV)RULQVWDQFHLI\RXWDNHDQDSLQP\
RIILFHFKDLU \RXKDYHSHUKDSVYLRODWHGP\SULYDF\DQGDXWRQRP\EXW QRWFOHDUO\
UHGXFHGP\ZHOIDUH3XUVXDQW WR0LOO , FDQQRW DOOHJH \RXU FRQGXFW LV KDUPIXO
EHFDXVHQRZHYHU\WLPH,OHDYHP\RIILFH,DPFRQFHUQHG\RXZLOOVOHHSLQP\FKDLU
ZLWKRXWP\SHUPLVVLRQ$VDUHVXOWIRUDKDUPWRZDUUDQWSURKLELWLRQLWPXVWEHDQ
DFWXDO KDUP QRW PDQXIDFWXUHG WKURXJK DQ[LHWLHV UHODWHG WR IXWXUH RU K\SRWKHWLFDO
FRQGXFW
&DXVDWLRQ
&DXVDWLRQ LV \HW DQRWKHU DVSHFW RI WKH KDUP SULQFLSOH 7R EH WKH VXEMHFW RI
UHJXODWLRQ DQ DFWLRQPXVW DFWXDOO\ FDXVH WKHRWKHU SHUVRQ¶V UHGXFWLRQ LQZHOIDUH
+HQFHWKHUHPXVWEHDFOHDUOLQNEHWZHHQWKHUHVWULFWHGDFWLRQDQGWKHUHVXOWLQJKDUP
WRMXVWLI\DQLQIULQJHPHQWRQSHUVRQDOOLEHUW\LQWKHIRUPRIOHJDOOLDELOLW\7KHOLQN
EHWZHHQDFWLRQDQGKDUPLVVRHVVHQWLDOWKDWRQHVFKRODUKDVSURSRVHGWKDWFDXVDWLRQ
LVWKHFRUHYDOXHEHKLQGWKHKDUPSULQFLSOH7KHFHQWUDOLW\RIFDXVDWLRQOHQGVWKH
KDUPSULQFLSOHDQLQGLYLGXDOL]HGWLQJHE\UHTXLULQJDFOHDUQH[XVEHWZHHQWKHDFW
DQG WKH UHVXOWDQW KDUP WKH KDUP SULQFLSOH SURPRWHV D QRUP RI SHUVRQDO
DFFRXQWDELOLW\,WWDUJHWVVSHFLILFLQVWDQFHVRIKDUPIXOFRQGXFW
6HYHULW\
<HW QRW DOO DFWXDO KDUPV DUH VLPLODUO\ VLWXDWHG 7KH ILQDO²DQG SHUKDSV PRVW
FRPSOH[²DVSHFWRIWKHKDUPSULQFLSOHLVVHYHULW\$VRQHVFKRODUSXWLWKDUPIRU
SXUSRVHVRI WKHKDUPSULQFLSOHPXVW LQYROYH³DPLQLPXPquantityRIZHOIDUH´
0LOOH[SOLFLWO\H[FOXGHVUHGXFWLRQVLQZHOIDUHWKDWDUHSXUHO\GLJQLWDU\LQQDWXUHIURP
WKHPHDQLQJRIKDUP+HH[SODLQV


  5LSVWHLQsupra QRWHDW³,IP\DFWLWVHOIGRHVQRKDUPWKHQ\RXUIHDUWKDW,
ZLOOGRLWFDQQRWERRWVWUDSLWLQWRRQH´
  7KLVH[DPSOHRIDZURQJIXODFW WKDWFUHDWHVQRKDUPLVDYDULDWLRQRQ WKHH[DPSOH
GLVFXVVHGDW OHQJWK LQ5LSVWHLQ¶VDUWLFOH WDNLQJDQDS LQ VRPHRQH¶VEHGZKLOH WKH\DUHQRW
KRPHDQGZLWKRXWWKHLUFRQVHQWId.
  'RQDOG-.RFKDQOn Equality: The Anti-Interference Principle85,&+/5(9
³+DUPLQ>WKH0LOOLDQ@VHQVHUHTXLUHVFDXVDWLRQEHWZHHQWKHLQGLYLGXDO¶V
DFWLRQDQGDGLUHFWWUDFHDEOHGLVUXSWLRQWRWKHUHFLSURFDOOLEHUW\RIDQRWKHUWROLYHKLVOLIHZLWK
WKHVDPHsic utereEDVHGIUHHGRP´
  See 5LSVWHLQsupra QRWHDW³7KHZKROHSRLQWRI WKHKDUPSULQFLSOH LV WR
VKRZWKDWEDGLQWHQWLRQVDQGDFWLRQVPXVWEHFRQQHFWHGWREDGHIIHFWVWRPHULWSURKLELWLRQ´
  *DUGQHU supra QRWHDW0RUHRYHU0LOO¶VRZQZRUGVVRXQGLQWKHUHJLVWHURI
SHUVRQDOUHVSRQVLELOLW\+HH[SODLQVWKDWOLYLQJLQVRFLHW\UHTXLUHVFHUWDLQNLQGVRIFRQGXFWDQG
³>W@KLV FRQGXFW FRQVLVWV ILUVW LQQRW LQMXULQJ WKH LQWHUHVWV RI RQHDQRWKHU RU UDWKHU FHUWDLQ
LQWHUHVWV ZKLFK HLWKHU E\ H[SUHVV OHJDO SURYLVLRQ RU E\ WDFLW XQGHUVWDQGLQJ RXJKW WR EH
FRQVLGHUHGDVULJKWVDQGVHFRQGO\LQHDFKSHUVRQ¶VEHDULQJKLVVKDUHWREHIL[HGRQVRPH
HTXLWDEOH SULQFLSOH RI WKH ODERXUV DQG VDFULILFHV LQFXUUHG IRU GHIHQGLQJ WKH VRFLHW\ RU LWV
PHPEHUVIURPLQMXU\DQGPROHVWDWLRQ´0,//supra QRWHDW
  +ROWXJsupra QRWHDWHPSKDVLVLQRULJLQDO
 INDIANA LAW JOURNAL >9RO

>7@KHSULQFLSOHUHTXLUHVOLEHUW\RIWDVWHVDQGSXUVXLWVRIIUDPLQJWKHSODQ
RIRXUOLIHWRVXLWRXURZQFKDUDFWHURIGRLQJDVZHOLNHVXEMHFWWRVXFK
FRQVHTXHQFHV DV PD\ IROORZ ZLWKRXW LPSHGLPHQW IURP RXU
IHOORZFUHDWXUHVVRORQJDVZKDWZHGRGRHVQRWKDUPWKHPHYHQWKRXJK
WKH\VKRXOGWKLQNRXUFRQGXFWIRROLVKSHUYHUVHRUZURQJ
3XUVXDQWWRWKHKDUPSULQFLSOHDVPXFKDVZHPD\LUULWDWHDJJUDYDWHRURIIHQG
RXUIHOORZFLWL]HQVRXUDFWLRQVDUHQRWJURXQGVIRUOHJDOLQWHUYHQWLRQDEVHQWVRPH
RWKHUNLQGRIWDQJLEOHQHJDWLYHLPSDFW7KHUHIRUHWKHKDUPSULQFLSOHGRHVQRWDSSO\
WR ZKDW0LOO FDOOV ³FRQWLQJHQW´ RU ³FRQVWUXFWLYH´ LQMXULHV +H H[SODLQV WKDW WR
SURPSW OHJDO DXWKRULW\ WKHUH PXVW EH ³D GHILQLWH GDPDJH RU D GHILQLWH ULVN RI
GDPDJH´7RWULJJHUWKHKDUPSULQFLSOHWKHDFWPXVWUHVXOWLQDZHOIDUHUHGXFWLRQ
RIQRQWULYLDOVHYHULW\7RSXWLWLQOHJDOWHUPVWKHUHPXVWEHDQDFWXDOFRJQL]DEOH
KDUP
:HKDYHDOUHDG\FDQYDVVHGWKHUROHRIDFWLRQWKLUGSDUWLHVZHOIDUHUHGXFWLRQDQG
FDXVDWLRQ:KLOH WKH RWKHU IRXU FULWHULD UHVWULFW ZKHQ WKH KDUP SULQFLSOH DSSOLHV
VHYHULW\GRHVWKHPRVWZRUNWROLPLWWKHSRWHQWLDOO\HQGOHVVVFRSHRIZKDWFRQVWLWXWHV
KDUP7KXVLWLVRQO\ZHOIDUHUHGXFWLRQVRIDFHUWDLQQDWXUHDQGVHYHULW\WKDWULVHWR
WKH OHYHORIKDUPIRUSXUSRVHVRI WKHKDUPSULQFLSOH)DLOLQJ WRDFFRXQW IRU WKH
VHULRXVQHVVRIWKHKDUPDVDQHFHVVDU\FRQGLWLRQIRUVWDWHLQWHUYHQWLRQFRXOGOHDGWR
RYHUUHJXODWLRQ DV HYHQ VPDOOVFDOH UHGXFWLRQV LQ ZHOIDUH FRXOG SURYLGH WKH
IRXQGDWLRQIRUVWDWHUHVWULFWLRQVRQOLEHUW\6HYHUHKDUPVDUHPRVWRIWHQXQGHUVWRRG
DVKDYLQJDPHDVXUDEOHQHJDWLYHHIIHFWRQDSHUVRQ¶VEDVLFZDQWVDQGQHHGV0LOO
IUDPHVWKHLVVXHRIVHYHULW\LQWHUPVRIULJKWVH[SODLQLQJWKDWOLYLQJLQDMXVWVRFLHW\
UHTXLUHV³QRWLQMXULQJWKHLQWHUHVWRIRQHDQRWKHURUUDWKHUFHUWDLQLQWHUHVWVZKLFK
HLWKHUE\H[SUHVVOHJDOSURYLVLRQRUE\WDFLWXQGHUVWDQGLQJRXJKWWREHFRQVLGHUHGDV
ULJKWV´:KLOH0LOOXVHV ULJKWVDVDEDVHOLQH IRUDVVHVVLQJVHYHULW\KHGRHVQRW
DUWLFXODWHZKLFKULJKWVKHPHDQV OHDYLQJ WKHTXHVWLRQRIZKLFKKDUPVDUHVHULRXV
HQRXJKWRZDUUDQWOHJDOLQWHUYHQWLRQXSIRULQWHUSUHWDWLRQ:KDWFRQVWLWXWHVDKDUP


  0,//supra QRWHDW
  Id. DW
  Id.DW±
  .RFKDQ supra QRWHDW
  See +ROWXJsupra QRWHDWVWDWLQJWKDW³>Q@RWDOOUHGXFWLRQVLQZHOIDUH
DPRXQWWRKDUPV´
  See -2(/)(,1%(5*+$507227+(56
  +ROWXJFRPPHQWVRQ)HLQEHUJ¶VLGHD³WKDWDQHYHQWKDUPVDSHUVRQRQO\LILWVHWVEDFN
KHULQWHUHVWV´See+ROWXJsupra QRWHDW
  0,// supra QRWHDW
  )RUH[DPSOH1LOV+ROWXJSURSRVHVWKDWEHFDXVH0LOOZDVFRPPLWWHGWRXWLOLWDULDQLVP
³URXJKO\VSHDNLQJWKHVHULJKWVDUHVHOHFWHGRQWKHEDVLVRIWKHLURYHUDOOWHQGHQF\WRSURPRWH
XWLOLW\LIDFFHSWHG´+ROWXJsupra QRWHDW+RZHYHUXWLOLW\LVQRWWKHRQO\UHDVRQ
+ROWXJSURSRVHVWKDWWKHYLRODWLRQRIFHUWDLQULJKWVPLJKWEHJURXQGVIRULQYRNLQJWKHKDUP
SULQFLSOH+HDOVRPHQWLRQVDXWRQRP\Id. DW³>,@WPD\EHDUJXHGWKDWVLQFHLWLVYDOXDEOH
IRUDSHUVRQWROLYHKLVOLIHDFFRUGLQJWRKLVRZQSODQVDQGYDOXHVRWKHUSHRSOHRUWKHVWDWH
VKRXOGQRWLQWHUIHUHZLWKKLVOLIHDJDLQVWKLVZLOODWOHDVWDVORQJDVheGRHVQRWLQWHUIHUHZLWK
RWKHUSHRSOH¶VOLYHV´HPSKDVLVLQRULJLQDO,QIDFW-RKQ/DZUHQFH+LOOKDVDVVHUWHGWKDWWKH
VXEMHFWLYHQDWXUHRIZKDWFRQVWLWXWHVDQDFWLRQDEOHKDUP³KDV OHGVRPHWRFRQWHQG WKDW WKH
@ EMPLOYMENT DISCRIMINATION HARMS 

VXIILFLHQWWRLQYRNHWKHDXWKRULW\RIWKHKDUPSULQFLSOHLVDPDWWHURIJUHDWOHJDODQG
SKLORVRSKLFDOGHEDWHDQGQRWDQLVVXHWKLV$UWLFOHVHHNVWRUHVROYH
B. Current Antidiscrimination Harms 
$OWKRXJKWKHKDUPSULQFLSOHLVPRVWUHDGLO\DVVRFLDWHGZLWKFULPLQDOODZWRUW
ODZ DQG PRUH UHFHQWO\ FRQVWLWXWLRQDO ODZ DQWLGLVFULPLQDWLRQ OHJLVODWLRQ FDQ
DOVR SURWHFW SHRSOH IURP RXWVLGH KDUP $QWLGLVFULPLQDWLRQ VWDWXWHV SURKLELW D
SDUWLFXODU NLQG RI KDUPIXO FRQGXFW²³GLVFULPLQDWLRQ´²DQG ZKHQ WKDW FRQGXFW
RFFXUVSURYLGHUHVWLWXWLRQWRWKHDIIHFWHGSDUW\&XUUHQWHPSOR\PHQWGLVFULPLQDWLRQ
SURWHFWLRQVFDQEHXQGHUVWRRGLQWHUPVRIWKHKDUPSULQFLSOH:KLOHQRWDOOVFKRODUV
DJUHH RQ WKLV SRLQW D IXQGDPHQWDO SUHPLVH RI WKLV $UWLFOH LV WKDW HPSOR\PHQW


FRQFHSWRIKDUPLVQRUPDWLYHO\FLUFXODUDQGDOZD\VSRWHQWLDOO\FRQWHVWDEOH´-RKQ/DZUHQFH
+LOOThe Constitutional Status of Morals Legislation.</-
  See +DUFRXUWsupra QRWHDW³>7RGD\@ZHIRFXVRQWKHW\SHVRIKDUPWKH
DPRXQWVRIKDUPVDQGWKHEDODQFHRIKDUPV$VWRWKHVHTXHVWLRQVWKHKDUPSULQFLSOHRIIHUV
QRJXLGDQFH´see also *DUGQHUsupra QRWHDWGHVFULELQJWKHSURFHVVRIGLVFHUQLQJ
WKH OLPLWV RI KDUP IRU WKH SXUSRVHV RI WKH KDUP SULQFLSOH DV ³ODERULRXV DQG HYHQWXDOO\
IUXVWUDWLQJ´
  See, e.g.1,1$3(5â$.&5,0,1$/,6,1*+$50)8/&21'8&77+(+$5035,1&,3/(
,76/,0,76$1'&217,1(17$/&2817(53$576
  See generally (SVWHLQsupra QRWHGHVFULELQJWKHUHODWLRQVKLSEHWZHHQWKHKDUP
SULQFLSOHDQGFRPPRQODZWRUWV
  See, e.g.0LUDQGD2VKLJH0F*RZDQFrom Outlaws to Ingroup: 5RPHU,/DZUHQFH,
and the Inevitable Normativity of Group Recognition0,11/5(9 -.HOO\
6WUDGHU /DZUHQFH¶V Criminal Law  %(5.(/(< - &5,0 /   0DUN 6WUDVVHU
/DZUHQFHMill, and Same-Sex Relationships: On Values, Valuing, and the Constitution6
&$/,17(5',6&/-
  See, e.g. (<$/=$0,5	%$5$.0(',1$/$:(&2120,&6	025$/,7<±
*DUGQHU supra QRWH  see also 7,020$..21(1(48$/ ,1 /$:81(48$/ ,1
)$&75$&,$/$1'(7+1,&',6&5,0,1$7,21$1'7+(/(*$/5(63216(7+(5(72,1(8523(
VWDWLQJWKDWDQWLGLVFULPLQDWLRQODZLPSOLFDWHVWKHKDUPSULQFLSOH
  7KHKDUPSULQFLSOH LVQRW WKH VROH IRXQGDWLRQDOSULQFLSOHZLWKLQDQWLGLVFULPLQDWLRQ
ODZSee, e.g. *DUGQHUsupra QRWHDW±GHVFULELQJWKHOHJLWLPDF\RIDQWLGLVFULPLQDWLRQ
ODZVDVDEOHQGRIKDUPSULQFLSOHDQGGLVWULEXWLYHMXVWLFHUDWLRQDOHV+RZHYHUVRPHUHFHQW
GHFLVLRQVKDYH DQDO\]HG DQWLGLVFULPLQDWLRQ FODLPV DV HPSOR\PHQW WRUWVSee, e.g.8QLY RI
7H[DV6Z0HG&WUY1DVVDU6&W6WDXEY3URFWRU86
%XWLWLVQRQHWKHOHVVDQLPSRUWDQWRQHDQGWKHEDVLVIRUOHJDOLQWHUYHQWLRQPRVWUHOHYDQWWRWKLV
$UWLFOH
  See e.g. (SVWHLQ supra QRWH  DW  ³0RGHUQ FRQFHUQVZLWK GLVFULPLQDWLRQ
YLFWLPL]DWLRQPDUJLQDOL]DWLRQLPSHUIHFWLQIRUPDWLRQDQGVXERUGLQDWLRQDUHQRWHYHQUHPRWH
VSHFWUHV LQ0LOO¶V PRUDO RU GHVFULSWLYH XQLYHUVH´ id. DW  ³%XW0LOO ZRXOG QRW KDYH
UHJDUGHGDVDFWLRQDEOHWKHGHFLVLRQQRWWRKLUHUHJDUGOHVVRILWVPRWLYHEHFDXVHRIKLVLPSOLFLW
GHYRWLRQ WR WKH SULQFLSOH RI IUHHGRP RI DVVRFLDWLRQ DQG FRQWUDFW D IUHHGRP WKDW WKH
DQWLGLVFULPLQDWLRQODZVQHFHVVDULO\DEULGJH%XWQRPDWWHUZKDWKHWKRXJKWWRGD\DQLQYLGLRXV
GHFLVLRQQRWWRKLUHVRPHRQHLVWUHDWHGDVWKRXJKLWZHUHDFRPPRQODZWRUW²DVVDXOWFRPHV
PRVW TXLFNO\ WR PLQG´ see also =$0,5 	 0(',1$ supra QRWH  DW  :KLOH
DQWLGLVFULPLQDWLRQ ODZVKDYHSUHYDLOHG LQ OLJKWRI WKHVH VFDWKLQJFULWLTXHV VXFK FKDOOHQJHV
KDYHKDGDQLPSDFWSee id
 INDIANA LAW JOURNAL >9RO

GLVFULPLQDWLRQ LV LQ IDFW KDUPIXO DQG WKHUHIRUH ZDUUDQWV D SURSHU H[HUFLVH RI
JRYHUQPHQWSRZHU
$VGLVFXVVHG DW OHQJWK WKHKDUPSULQFLSOH KROGV WKDW WKH ODZ VKRXOG LQWHUYHQH
ZKHQDQDFWLRQFRXOGJHQHUDWHDQRQQHJOLJLEOHQHJDWLYHLPSDFWRQDWKLUGSDUW\,Q
WKHFRQWH[WRIHPSOR\PHQWGLVFULPLQDWLRQVXFKDVLWXDWLRQRFFXUVZKHQDQHPSOR\HU
PDNHVDQHPSOR\PHQWUHODWHGGHFLVLRQWKDWGLVDGYDQWDJHVDQHPSOR\HHRQWKHEDVLV
RIKHUSURWHFWHGVWDWXV0LOOFUHDWHGWKHKDUPSULQFLSOHWRDVVHVVZKHQUHVWULFWLRQV
RQ SHUVRQDO OLEHUW\ DUH YDOLG XVHV RI SRZHU 7KH WHQVLRQ ZLWKLQ HPSOR\PHQW
GLVFULPLQDWLRQOHJLVODWLRQOLHVEHWZHHQWKHOLEHUW\RIWKHHPSOR\HUWRUXQKHUEXVLQHVV
DFFRUGLQJWRKHURZQSUHIHUHQFHVDQGWKHKDUPVHPSOR\HHVIDFHDVSRWHQWLDOYLFWLPV
RIGLVFULPLQDWLRQ5HWXUQLQJWRWKHILYHFRPSRQHQWHOHPHQWVRIWKHKDUPSULQFLSOH
GHPRQVWUDWHVZK\SURKLELWLQJHPSOR\PHQWGLVFULPLQDWLRQZDUUDQWVOHJDOUHJXODWLRQ
DVDJHQHUDOPDWWHUDQGH[SODLQVZK\WKHDGYHUVHHPSOR\PHQWDFWLRQIXQFWLRQVDVWKH
DUFKHW\SDOOHJDOO\DFWLRQDEOHDQWLGLVFULPLQDWLRQKDUP
$FW
$VQRWHGWKHKDUPSULQFLSOHH[SUHVVHVDSUHIHUHQFHIRU²DOWKRXJKQRWDQDEVROXWH
UHTXLUHPHQW RI²GLUHFW DFWLRQ:KHQ DQ HPSOR\HU PDNHV DQ HPSOR\PHQWUHODWHG
GHFLVLRQRQWKHEDVLVRIDSURWHFWHGVWDWXVVKHHQJDJHVLQDQDFWRIGLVFULPLQDWLRQ
1RWDEO\ VRPH HPSOR\PHQW GLVFULPLQDWLRQ VWDWXWHV DOVR DOORZ IRU SODLQWLIIV WR
UHFRYHU LQ FDVHVRI XQLQWHQWLRQDO RU V\VWHPDWLF GLVFULPLQDWLRQ$V0LOO KLPVHOI
QRWHV WKH KDUP SULQFLSOH GRHV QRW QHFHVVDULO\ H[FOXGH SURKLELWLRQV RQ KDUPIXO
FRQGXFW WKDW UHVXOW IURP FDUHOHVVQHVV QHJOHFW RU KDSSHQVWDQFH LI WKH UHVXOWV DUH
VXIILFLHQWO\ VHYHUH :KLOH WKH SUHVHQFH RI D VSHFLILF GLVFULPLQDWRU\ DFW LV
IUHTXHQWO\ DEVHQW LQGLVSDUDWH LPSDFW DQGSDWWHUQ DQG DSUDFWLFH FDVHV HPSOR\HUV
KDYH VWLOO DFWLYHO\ DGRSWHG SROLFLHV RU VFUHHQV WKDW XOWLPDWHO\ GLVDGYDQWDJH
LQGLYLGXDOVZLWKWKHSURWHFWHGVWDWXV
:KLOH LW PD\ QRW FDSWXUH DOO SRVVLEOH HPSOR\PHQW GLVFULPLQDWLRQ KDUPV WKH
DGYHUVH HPSOR\PHQW DFWLRQ KDV FOHDU DSSHDO ZKHQ IUDPHG LQ WHUPV RI WKH KDUP
SULQFLSOH7R VWDUWZKDW FRQVWLWXWHV WKH KDUPIXO DFW LV IUHTXHQWO\ VSHFLILF FOHDUO\
LGHQWLILDEOH FRQGXFW &RXUWV KDYH KHOG WKDW DGYHUVH HPSOR\PHQW DFWLRQV IDOO LQWR
URXJKO\ WKUHH FDWHJRULHV  ILQDQFLDO KDUPV OLNH JHWWLQJ ILUHG RU ORVLQJ SD\ RU
EHQHILWVWUDQVIHUVRUFKDQJHVLQUHVSRQVLELOLWLHVWKDWUHGXFHRQH¶VVNLOOVRUIXWXUH
SURVSHFWV DQG  FKDQJHV LQ MRE FRQGLWLRQV WKDW PDNH FRQWLQXLQJ WR ZRUN
XQEHDUDEOH$OOWKUHHYDULHWLHVLQFOXGHRYHUWDFWVRQWKHSDUWRIWKHHPSOR\HU$Q


  =$0,5	0(',1$supra QRWHDW
  Id. DW
  See *DUGQHUsupra QRWHDW³6RPHRQHGLVFULPLQDWHVGLUHFWO\IRULQVWDQFHLI
KH WUHDWV D ZRPDQ µOHVV IDYRXUDEO\¶ WKDQ KH ZRXOG D PDQ µRQ JURXQGV RI KHU VH[¶ 7KH
GHILQLWLRQDO HOHPHQWV RI WKLV DFWLYLW\ DSSUR[LPDWH LQ D QXPEHU RIZD\V WR WKH GHILQLWLRQDO
HOHPHQWVRIDFRQYHQWLRQDOKDUPEDVHGWRUW´FLWDWLRQRPLWWHG
  See, e.g.supra QRWHV±DQGDFFRPSDQ\LQJWH[WGLVFXVVLQJWKHGLVSDUDWHLPSDFW
GRFWULQH
  See 0,// supra QRWHDW
  See %DUWRQ Y =LPPHU ,QF  )G  ± WK &LU  KROGLQJ WKDW
DGYHUVHHPSOR\PHQWDFWLRQV³JHQHUDOO\IDOOLQWRWKUHHFDWHJRULHVWHUPLQDWLRQRUUHGXFWLRQ
@ EMPLOYMENT DISCRIMINATION HARMS 

HPSOR\HUPXVWDFWLYHO\GHFLGHWRILUHRUWUDQVIHUDQLQGLYLGXDO7KHWKLUGW\SHZKLFK
LQFOXGHVKRVWLOHZRUNHQYLURQPHQWFODLPVGHVFULEHGDWOHQJWK3DUW,9LVWKHPRVW
DPRUSKRXVEHFDXVHZKDWDPRXQWVWRXQEHDUDEOHFRQGLWLRQVPD\QRWEHDQLVRODWHG
HYHQWEXWWKHFXPXODWLYHHIIHFWRIRIIHQVLYHFRQGXFWDQGVPDOOHUVOLJKWVRYHUWLPH
:KHUHDVWKHKDUPIXOFRQGXFWLQGLVSDUDWHLPSDFWFODLPVFDQEHPXUN\EHFDXVHWKRVH
KDUPVDUHXQLQWHQWLRQDORUDFFUXHRYHUWLPHPDQ\DGYHUVHHPSOR\PHQWDFWLRQVRFFXU
DV VLQJOH LGHQWLILDEOH GLVFULPLQDWRU\ HYHQWV +HQFH WKH FOHDUFXW QDWXUH RI WKH
DGYHUVH HPSOR\PHQW DFWLRQ PDNHV LW HDVLHU IRU FRXUWV WR GLVFHUQ ZLWK UHODWLYH
FHUWDLQW\ WKDQ PRUH FRPSOH[ IRUPV RI H[FOXVLRQ OLNH VWUXFWXUDO EDUULHUV DQG E\
FRQVHTXHQFHHDVLHUIRUFRXUWVWRDGGUHVVDQGUHPHG\
7KLUG3DUW\
7KHKDUPSULQFLSOHDOVRUHTXLUHVWKDWWKHKDUPEHWRZDUGDWKLUGSDUW\,QWKHFDVH
RIHPSOR\PHQWGLVFULPLQDWLRQ WKLVHOHPHQW LVSUREDEO\PRVWFOHDU7KHHPSOR\HU
WKHGLVFULPLQDWRUDFWVLQDZD\WKDWQHJDWLYHO\LPSDFWVWKHHPSOR\HHRUDSSOLFDQW
WKHREMHFWRIGLVFULPLQDWLRQ7KXVWKHKDUPDWVWDNHLVTXLWHREYLRXVO\H[SHULHQFHG
E\DWKLUGSDUW\
$JDLQWKHDSSOLFDWLRQRIWKLVKDUPSULQFLSOHFULWHULRQWRWKHDGYHUVHHPSOR\PHQW
DFWLRQLVH[WUHPHO\VWUDLJKWIRUZDUG(YHQWKHSKUDVH³GLVSDUDWHWUHDWPHQW´LQGLFDWHV
WKH FOHDU SUHVHQFH RI D WKLUGSDUW\ KDUP 7KHUH PXVW EH DQ H[SOLFLW REMHFW RI
GLVFULPLQDWLRQDQLQGLYLGXDOZKRKDVEHHQWUHDWHGGLVSDUDWHO\0RUHRYHUWKHYHU\
YHUEVWKDWPDNHXSDGYHUVHHPSOR\PHQWDFWLRQVUHTXLUHDGLUHFWREMHFW$QHPSOR\HU
PXVW ILUH RU WUDQVIHU someone 7KXV WKH DGYHUVH HPSOR\PHQW DFWLRQ LV DJDLQ
DSSHDOLQJ DV D W\SH RI DQWLGLVFULPLQDWLRQ KDUP EHFDXVH WKHUH PXVW RIWHQ EH D
GHILQLWLYHWKLUGSDUW\
:HOIDUH5HGXFWLRQ
7KH QH[W GHILQLQJ FKDUDFWHULVWLF RI WKH KDUP SULQFLSOH LV ZHOIDUH UHGXFWLRQ
:HOIDUHUHGXFWLRQFDQRIFRXUVHWDNHWKHIRUPRIDQLQFUHDVHLQQHJDWLYHZHOIDUHRU
D GHFUHDVH LQ SRVLWLYH ZHOIDUH /HW XV QRZ FRQVLGHU ZKDW PDNHV HPSOR\PHQW
GLVFULPLQDWLRQ KDUPIXO 3DXO %UHVW RIIHUV VRPH JXLGDQFH RQ WKLV LVVXH LQ KLV
SDWKEUHDNLQJHVVD\In Defense of the Antidiscrimination Principle,QGHVFULELQJ
WKHKDUPVRIGLVFULPLQDWLRQ%UHVWZULWHV
2IWHQWKHPRVWREYLRXVKDUPLVWKHGHQLDORIWKHRSSRUWXQLW\WRVHFXUHD
GHVLUHGEHQHILW²DMREDQLJKW¶VORGJLQJDWDPRWHODYRWH%XWWKLVGRHV
QRW FRPSOHWHO\ GHVFULEH WKH FRQVHTXHQFHV RI UDFHGHSHQGHQW
GHFLVLRQPDNLQJ'HFLVLRQVEDVHGRQDVVXPSWLRQVRILQWULQVLFZRUWKDQG


LQ FRPSHQVDWLRQ IULQJH EHQHILWV RU RWKHU ILQDQFLDO WHUPV RI HPSOR\PHQW  WUDQVIHUV RU
FKDQJHV LQ MRE GXWLHV WKDW FDXVH DQ HPSOR\HH
V VNLOOV WR DWURSK\ DQG UHGXFH IXWXUH FDUHHU
SURVSHFWVDQGXQEHDUDEOHFKDQJHVLQMREFRQGLWLRQVVXFKDVDKRVWLOHZRUNHQYLURQPHQW
RUFRQGLWLRQVDPRXQWLQJWRFRQVWUXFWLYHGLVFKDUJH´
  See infra 3DUW,9%
  See *DUGQHUsupra QRWHDWGLVFXVVLQJ%UHVW¶VDQWLGLVFULPLQDWLRQSULQFLSOHDV
LQIRUPDWLYHUHJDUGLQJWKHKDUPRIHPSOR\PHQWGLVFULPLQDWLRQ
 INDIANA LAW JOURNAL >9RO

VHOHFWLYH LQGLIIHUHQFH LQIOLFWSV\FKRORJLFDO LQMXU\E\VWLJPDWL]LQJ WKHLU
YLFWLPV DV LQIHULRU0RUHRYHU EHFDXVH DFWV RI GLVFULPLQDWLRQ WHQG WR
RFFXU LQ SHUYDVLYH SDWWHUQV WKHLU YLFWLPV VXIIHU HVSHFLDOO\ IUXVWUDWLQJ
FXPXODWLYHDQGGHELOLWDWLQJLQMXULHV
%UHVWLGHQWLILHVWKUHHNLQGVRISRWHQWLDODQWLGLVFULPLQDWLRQKDUPVEHQHILWGHQLDO
VWLJPDWLFKDUPDQGV\VWHPDWLFGLVDGYDQWDJH7KLV$UWLFOHDFNQRZOHGJHVWKH
H[LVWHQFHRIRWKHUNLQGVRIDQWLGLVFULPLQDWLRQKDUPVEXWIRFXVHVRQWKHILUVWGHQLDO
RI DQRSSRUWXQLW\ WR VHFXUH D GHVLUHGEHQHILW D FODVVLF H[DPSOHRI D UHGXFWLRQ LQ
SRVLWLYHZHOIDUH
:KLOH WKH SV\FKRORJLFDO GLVFRPIRUW WKDW UHVXOWV IURP EHLQJ DVVRFLDWHG ZLWK
QHJDWLYHVWHUHRW\SHVDQGVWLJPDZDVGLVFXVVHGLQJUHDWGHWDLOLQWKHSUHYLRXV3DUW
WKLV$UWLFOHIRFXVHVRQWKHHIIHFWRIWKDWSV\FKRORJLFDOGLVFRPIRUWRQDQHPSOR\HH¶V
DELOLW\WRREWDLQDQHPSOR\PHQWUHODWHGEHQHILWQRWRQWKHSV\FKRORJLFDOGLVFRPIRUW
LWVHOI$FFRUGLQJ WRD0LOOLDQDQDO\VLVZHGRQRW UHVWULFWDQHPSOR\HU¶VDELOLW\ WR
GLIIHUHQWLDWH RQ WKH EDVLV RI SURWHFWHG VWDWXVHV VLPSO\ EHFDXVH ZH ILQG WKDW
GLIIHUHQWLDWLRQRIIHQVLYHRUPRUDOO\UHSUHKHQVLEOHDOWKRXJKLWPD\YHU\ZHOOEH:H
UHVWULFW DQ HPSOR\HU¶V DELOLW\ WR GLIIHUHQWLDWH RQ WKH EDVLV RI SURWHFWHG VWDWXVHV
EHFDXVHLWLVKDUPIXO
$SSO\LQJ WKH FRQFHSW RI ZHOIDUH UHGXFWLRQ WR DGYHUVH HPSOR\PHQW DFWLRQV LV
WDXWRORJLFDO$GYHUVHHPSOR\PHQWDFWLRQVUHGXFHZHOIDUHEHFDXVHWKH\DUHDGYHUVH
6WDWXWHVGHILQHWKHPDVFUHDWLQJGLVDGYDQWDJHIRUWKHDIIHFWHGLQGLYLGXDOV$JDLQWKH
DGYHUVHHPSOR\PHQWDFWLRQPHHWVWKHULJRUVRIWKHKDUPSULQFLSOHZLWKHDVH7KH\
DUHE\WKHLUYHU\GHILQLWLRQKDUPIXO
&DXVDWLRQ
7XUQLQJQRZWRFDXVDWLRQWKHGLVFULPLQDWRU\DFWRUSROLF\PXVWOHDGWRWKHGHQLDO
RI DQ HPSOR\PHQWUHODWHG EHQHILW $QWLGLVFULPLQDWLRQ ODZ FDQ EH XQGHUVWRRG DV
PLUURULQJWRUWODZ³E\UHTXLULQJDQH[XVRIZURQJGRLQJEHWZHHQWKHFRPSODLQDQWDQG
WKHGHIHQGDQW´,IWKHDFWRUSROLF\GRHVQRWGHQ\DEHQHILWRULIWKHEHQHILWGHQLDO
LV WKH UHVXOW RI VRPH XQUHODWHG LPSHWXV WKH HPSOR\HH ZLOO QRW EH DEOH WR DOOHJH
GLVFULPLQDWLRQ (PSOR\PHQW GLVFULPLQDWLRQ OHJLVODWLRQ WKHUHIRUH WDUJHWV VSHFLILF
W\SHV RI HPSOR\PHQWUHODWHG KDUPV H[SHULHQFHG E\ LQGLYLGXDO HPSOR\HHV DV WKH
UHVXOWRIWKHHPSOR\HU¶VFRQGXFW
$GYHUVH HPSOR\PHQW DFWLRQV DV DQWLGLVFULPLQDWLRQ KDUPV KDYH DSSHDO ZLWK
UHVSHFWWRFDXVDWLRQDVZHOO%HFDXVHWKH\WHQGWREHGLUHFWDFWVGUDZLQJWKHFDXVDO
QH[XV LV OLNHZLVH VWUDLJKWIRUZDUG8QOLNHGLVSDUDWH LPSDFWFODLPVRUHYHQKRVWLOH
ZRUNHQYLURQPHQWFODLPVZKLFKFDQEHPRUHDWWHQXDWHG WKHHPSOR\HH¶VZHOIDUH
UHGXFWLRQ LV FOHDU LQ FDVHVRI GLVSDUDWH WUHDWPHQW7KH HPSOR\HU¶V GHFLVLRQ WRQRW


  3DXO%UHVW)RUHZDUG In Defense of the Antidiscrimination Principle+$59/
5(9
  *DUGQHUsupra QRWHDW
  +LOO supra QRWH  DW  ³>$@QWLGLVFULPLQDWLRQ ODZV SURKLELW GLVFULPLQDWLRQ LQ
SDUWLFXODUFDVHVDQGWRWKDWH[WHQWSUHYHQWSDUWLFXODUL]HGKDUPVWRVSHFLILFLQGLYLGXDOV´2I
FRXUVH EH\RQG PHUHO\ SUHYHQWLQJ KDUP DQWLGLVFULPLQDWLRQ ODZV DOVR KDYH WKH HIIHFW RI
SURPRWLQJWKHHTXDOLW\DVDQRUPDWLYHYDOXH
@ EMPLOYMENT DISCRIMINATION HARMS 

SURPRWHWKHLQGLYLGXDOLVZKDWLVUHVSRQVLEOHIRUWKHHPSOR\HH¶VODFNRIDFFHVVWR
DGGLWLRQDOSD\RURWKHUMREEHQHILWV
6HYHULW\
1RZPRYLQJWRWKHILQDOFRPSRQHQWRIWKHKDUPSULQFLSOHDQDO\VLVVHYHULW\,Q
FULWLFL]LQJ WKH LQYRFDWLRQ RI WKH KDUP SULQFLSOH LQ WKH FRQWH[W RI HPSOR\PHQW
GLVFULPLQDWLRQODZ5LFKDUG(SVWHLQRSLQHV
>,@IRQHZHUHWRVD\WKDWWKHIDLOXUHWRKLUHRQDFFRXQWRIUDFHVH[RUDJH
LVDFWLRQDEOH WKHQZK\ LVQRWDQ\UHIXVDO WRPDNHDQRIIHUDFWLRQDEOH
UHJDUGOHVVRILWVPRWLYDWLRQWKHKDUPLVSUHVHQWLQDOOFDVHVDQGLWPD\
LPSRVHDJUHDWHUKXUWWRUHMHFWVRPHRQHEHFDXVHKLVZRUNLVDPDWHXULVK
WKDQEHFDXVHKHLVEODFNRUZKLWH
(SVWHLQLVULJKW,WZRXOGVHHPWKDWWKHDPDWHXULVKZRUNHUH[SHULHQFHVH[DFWO\WKH
VDPHZHOIDUHUHGXFWLRQDVWKHLQGLYLGXDOIDFLQJGLVFULPLQDWLRQWKHHPSOR\HUWDNHV
DQDFWLRQDJDLQVWDQHPSOR\HHWKDWGHQLHVWKHHPSOR\HHDFFHVVWRDGHVLUHGEHQHILW
7KHILUVWIRXUKDUPSULQFLSOHFULWHULDDUHLGHQWLFDOKHUH
$V PHQWLRQHG VHYHULW\ LV WKH SULPDU\ PHFKDQLVP E\ ZKLFK WR GLIIHUHQWLDWH
EHWZHHQWKHNLQGVRIKDUPVWKDWZDUUDQWOHJDOUHJXODWLRQDQGWKHNLQGVWKDWGRQ¶W
7KHTXHVWLRQDULVHVZK\LVLWDSSURSULDWHWROLPLWWKHHPSOR\HU¶VOLEHUW\LQWKHFDVH
RIWKHFDQGLGDWHRIFRORUEXWQRWLQWKHFDVHRIDQDPDWHXULVKFDQGLGDWH"7KHDQVZHU
LVEHFDXVHWKHKDUPH[SHULHQFHGE\WKHFDQGLGDWHRIFRORULVZRUVH,WGLIIHUVQRWLQ
NLQGEXWLQGHJUHH
5HPHPEHUWKDW0LOOGHVFULEHVVHYHUHKDUPVDVWKRVHWKDWLQIULQJHRQLQWHUHVWVWKDW
³HLWKHUE\H[SUHVVOHJDOSURYLVLRQRUE\WDFLWXQGHUVWDQGLQJRXJKWWREHFRQVLGHUHG
DV ULJKWV´ ,QGLYLGXDOV KDYH FHUWDLQ ULJKWV ERWK LQ WHUPV RI WKHLU IUHHGRP RI
FRQWUDFWDQGWKHLUDELOLW\WRDFFHVVFHUWDLQVRFLDOJRRGVDQGWKRVHULJKWVKDYHEHHQ
KLVWRULFDOO\DQGV\VWHPDWLFDOO\GHQLHGRQWKHEDVLVRIQRZSURWHFWHGVWDWXVHVVXFKDV
UDFHVH[UHOLJLRQDJHDQGGLVDELOLW\OHDGLQJWRZLGHVSUHDGGLVDGYDQWDJHRQWKRVH
EDVHV:KLOHWKHUHLVQRH[SOLFLWOHJDO³ULJKWWRZRUN´WKHUHDUHVWURQJQRUPVLQ
IDYRURIIDLUHPSOR\PHQW1RLQGLYLGXDOLVHQWLWOHGWRDQ\SDUWLFXODUMRE\HWVKHLV
DUJXDEO\HQWLWOHGWREHLQJHYDOXDWHGRQWKHEDVLVRIKHUVNLOOVDQGDELOLWLHV7KHYHU\
IDFW WKDW LQGLYLGXDOV KDYH KLVWRULFDOO\ H[SHULHQFHG ZLGHVSUHDG V\VWHPDWLF
GLVDGYDQWDJHRQWKHEDVLVRIUDFHLVHQRXJKWRGHWHUPLQHWKDWWKHKDUPH[SHULHQFHG
E\WKHFDQGLGDWHRIFRORULVDFWXDOO\JUHDWHU$JDLQWKHUHOHYDQWGLIIHUHQFHLVQRW
WKHQDWXUH²EXWUDWKHUWKHVHYHULW\²RIWKHKDUP
1RW VXUSULVLQJO\ WKHQ VHYHULW\ LV OLNHZLVH WKH RQO\ SODFH ZKHUH WKH DGYHUVH
HPSOR\PHQWDFWLRQDOVRIDOWHUV+RZDGYHUVHGRHVDQDFWLRQKDYHWREHEHIRUHFRXUWV


  (SVWHLQsupra QRWHDW
  0,//VXSUDDW
  See =$0,5	0(',1$supra QRWHDW
  See 3KLOLS+DUYH\Human Rights and Economic Policy Discourse: Taking Economic 
and Social Rights Seriously&2/80+80576/5(9±GLVFXVVLQJ
WKHDEVHQFHRIDQH[SOLFLWULJKWWRZRUNLQWKH8QLWHG6WDWHV
  See =$0,5	0(',1$supra QRWHDW
 INDIANA LAW JOURNAL >9RO

ZLOO FRQVLGHU LW OHJDOO\ DFWLRQDEOH" 'LIIHUHQW FLUFXLWV KDYH DUULYHG DW GLIIHUHQW
DQVZHUV 7KH )LUVW 6HYHQWK 1LQWK 7HQWK (OHYHQWK DQG '& &LUFXLWV WDNH DQ
H[SDQVLYHYLHZRIWKHDGYHUVHHPSOR\PHQWDFWLRQLQFOXGLQJGHQLDOVRIRSSRUWXQLWLHV
DQGVKLIWVLQEHQHILWVRUFRPSHQVDWLRQ7KH6HFRQG7KLUGDQG6L[WK&LUFXLWVKDYH
DGRSWHGDQLQWHUPHGLDWHWHVWDVNLQJZKHWKHUWKHDGYHUVHDFWLRQLQTXHVWLRQPDWHULDOO\
DIIHFWVWKHLQGLYLGXDO¶VWHUPVDQGFRQGLWLRQVRIHPSOR\PHQW)LQDOO\WKH)LIWKDQG
(LJKWK &LUFXLWV KDYH WKH PRVW UHVWULFWLYH GHILQLWLRQ OLPLWLQJ ZKDW FRQVWLWXWHV D
OHJDOO\DFWLRQDEOHDGYHUVHHPSOR\PHQWDFWLRQWR³XOWLPDWHDFWLRQV´OLNHKLULQJDQG
ILULQJ+HQFHZKLOH WKHDGYHUVHHPSOR\PHQWDFWLRQPD\EHDPRQJ WKHFOHDUHVW
PRVW VWUDLJKWIRUZDUG DSSOLFDWLRQ RI WKH KDUP SULQFLSOH WR HPSOR\PHQW
GLVFULPLQDWLRQLWLVQRWZLWKRXWLWVDPELJXLWLHV
C. Stereotype Threat Triggers as Harmful 
,QPDQ\LQVWDQFHVDGYHUVHHPSOR\PHQWDFWLRQVDUHFOHDUO\KDUPIXOLQWKH0LOOLDQ
VHQVH<HWDVGLVFXVVHGLQ3DUW,,QXPHURXVVWXGLHVKDYHGRFXPHQWHGWKHYHU\UHDO
LPSDFWRIVWHUHRW\SHWKUHDWRQWKHSHUIRUPDQFHRILQGLYLGXDOVZKRIDFHVWLJPD,QD
YHU\VLPSOHVHQVHVWHUHRW\SH WKUHDW LVKDUPIXOEHFDXVH LW FDQPHDVXUDEO\GHSUHVV
DELOLW\+RZHYHU DV GLVFXVVHG QRW DOO KDUPV IDOOZLWKLQ WKHSXUYLHZRI WKHKDUP
SULQFLSOH6XFKDQDSSOLFDWLRQZRXOGFDXVHWKHKDUPSULQFLSOHWRFROODSVHXQGHULWV
RZQZHLJKWUDLVLQJWKHIROORZLQJTXHVWLRQJLYHQWKDWVWHUHRW\SHWKUHDWQHJDWLYHO\
LPSDFWVMRESHUIRUPDQFHDQGRSSRUWXQLW\VKRXOGFRQGXFWWKDWDFWLYDWHVVWHUHRW\SH
WKUHDWFRQVWLWXWHDOHJDOO\UHFRJQL]HGW\SHRIHPSOR\PHQWGLVFULPLQDWLRQKDUP"7R
DQVZHUWKLVTXHVWLRQZHFDQORRNDJDLQWRWKHKDUPSULQFLSOH7REHYDOLGJURXQGV
IRUOHJDOUHJXODWLRQSXUVXDQWWRWKHKDUPSULQFLSOHWKHWDUJHWHGDFWLRQPXVWIXOILOOWKH
ILYHFULWHULDIRUKDUPIXOFRQGXFW
$FW
$FWVDVRSSRVHGWRRPLVVLRQVWHQGWREHFRQVLGHUHGKDUPIXOSXUVXDQWWRWKHKDUP
SULQFLSOH $ ZLGH UDQJH RI FRQGXFW RU ZRUN FRQGLWLRQV FRXOG DFWLYDWH VWHUHRW\SH
WKUHDW)RUH[DPSOHPHQWLRQLQJRULQTXLULQJDERXWDQLQGLYLGXDO¶VSURWHFWHGVWDWXV
FRXOG WULJJHU VWHUHRW\SH WKUHDW 7KDW FRQGXFW TXLWH FOHDUO\ FRQVWLWXWHV DFWLRQ
,QDFWLRQ VXFK DV WKH IDLOXUH WR KLUH D GLYHUVH YHUWLFDOO\ LQWHJUDWHG JURXS RI
HPSOR\HHV FRXOG DOVR DFWLYDWH VWHUHRW\SH WKUHDW LI WKH HPSOR\HH IHHOV WRNHQL]HG
:KLOH WKH RXWFRPHV FRXOG EH WKH VDPH ORZHUHG SHUIRUPDQFH DQG UHGXFHG MRE
LQYHVWPHQWRQHPD\EHDPRUHDSSURSULDWHDSSOLFDWLRQRIWKHKDUPSULQFLSOHWKDQWKH
RWKHU3URKLELWLQJUHIHUHQFHVWRSURWHFWHGVWDWXVZRXOGEHUHODWLYHO\VWUDLJKWIRUZDUG
%\ FRQWUDVW LW LV IDU PRUH FKDOOHQJLQJ WR UHJXODWH WKH IDLOXUH WR GR VRPHWKLQJ
HVSHFLDOO\LIWKHUHLVQRRQHSROLF\RUSHUVRQWKDWOHDGVWRWKHH[FOXVLRQ:LWKUHVSHFW
WRWRNHQLVPVHYHUDOIDFWRUVDIIHFWKLULQJZLWKDQ\QXPEHURILQGLYLGXDOVLQFKDUJH


  0(55,&.75266(,1(03/2<0(17',6&5,0,1$7,21/$:$1'/,7,*$7,21What is 
an adverse employment action
  Id.
  Id.
@ EMPLOYMENT DISCRIMINATION HARMS 

RIPDNLQJWKRVHYDULRXVGHFLVLRQV%HFDXVHLWLVQRWFOHDUZKREHDUVWKHUHVSRQVLELOLW\
IRUWKHXQGHUUHSUHVHQWDWLRQLWLVDOVRQRWFOHDUKRZWRHIIHFWLYHO\SURKLELWLW
)XUWKHUPRUH WKH KDUP SULQFLSOH RQO\ UHVWULFWV FRQGXFW WKDW FRXOG QHJDWLYHO\
LPSDFWDQRWKHULQGLYLGXDO$SSO\LQJWKHKDUPSULQFLSOHWRFLUFXPVWDQFHVLQZKLFK
LQDFWLRQ JHQHUDWHV WKH ZHOIDUH UHGXFWLRQ ZRXOG VKLIW WKH SULQFLSOH IURP RQH WKDW
UHVWULFWVOLEHUW\E\prohibitingFHUWDLQFRQGXFWWRDSULQFLSOHWKDWUHVWULFWVOLEHUW\E\
requiring FHUWDLQFRQGXFW7KHGHVLUDELOLW\RIVXFKUHTXLUHPHQWVDVLGH²WREHVXUHD
PRUHGLYHUVHODERUIRUFHLVDQDSSHDOLQJSURSRVLWLRQ²VXFKDQDSSOLFDWLRQZRXOGEH
RXWVLGHWKHSDUDPHWHUVRIWKHKDUPSULQFLSOHDVLWLVXQGHUVWRRGKHUH7KLV$UWLFOHLV
QRWDGYRFDWLQJWKHUHJXODWLRQRIDOOVWHUHRW\SHWKUHDWUHODWHGKDUPVLQWKHZRUNSODFH
EXWUDWKHUDVXEVHWRIWKRVHKDUPVWKDWDUHHDV\WRUHJXODWH+HQFHVRPHVWHUHRW\SH
WKUHDWWULJJHUVPD\OHQGWKHPVHOYHVWREHLQJFRQVWUXHGDVHPSOR\PHQWGLVFULPLQDWLRQ
KDUPVZKLOHRWKHUVPD\QRW
7KLUG3DUW\
$QRWKHUUHTXLUHPHQWRIWKHKDUPSULQFLSOHLVWKDWWKHQHJDWLYHLPSDFWKDSSHQVWR
DWKLUGSDUW\7KHSUHVHQFHRIDWKLUGSDUW\HQVXUHVWKDWWKHSRZHURIUHJXODWLRQFDQQRW
EHLQYRNHGIRUSXUHO\SDWHUQDOLVWLFHQGHDYRUV6LJQLILFDQWO\DOPRVWDOORIRXUDFWLRQV
HYHQWKRVHWKDWDWILUVWDSSHDUVHOIUHJDUGLQJPD\LPSDFWRWKHUV:KLOHWKLVLVVXH
LV UHOHYDQW IRU WKH OHJLWLPDF\ RI DUJXDEO\ SDWHUQDOLVWLF SXEOLF KHDOWK RUPRUDOV
OHJLVODWLRQHQDFWHGXQGHUWKHKDUPSULQFLSOHLWLVRIOHVVLPSRUWDQFHKHUH7KDWLV
EHFDXVHVWHUHRW\SHWKUHDWSULPDULO\KDUPVWKHHPSOR\HHRUDSSOLFDQW
:HOIDUH5HGXFWLRQ
7KHWKLUGFULWHULRQZHOIDUHUHGXFWLRQUHTXLUHVPRUHDQDO\VLV0LOOKLPVHOIZDV
TXLWHFOHDUWKDWQR[LRXVFRQGXFWWKDWGRHVQRWQHJDWLYHO\LPSDFWRWKHUVIDOOVRXWVLGH
RI WKH VFRSHRI WKHKDUPSULQFLSOH7KDW LV WR VD\RQHFDQQRWFODLPFRQGXFW LV
KDUPIXOPHUHO\ EHFDXVH VKH ILQGV LW GLVWDVWHIXO EXW H[SHULHQFHV QR RWKHU IRUP RI
ZHOIDUHUHGXFWLRQ$VPHQWLRQHGWKHODZVKRXOGQRWLQWHUYHQHEHFDXVHVRPHILQGWKH
FKDOOHQJHG FRQGXFW WR EH LQ 0LOO¶V ZRUGV ³IRROLVK SHUYHUVH RU ZURQJ´ 7R
ZDUUDQWOHJDO LQWHUYHQWLRQ WKHFRQGXFWPXVW OHDGWRWDQJLEOHKDUP$OWKRXJKWKH\
PD\ LQLWLDOO\ VHHPSXUHO\SV\FKRORJLFDO WKHNLQGVRIKDUPVFDXVHGE\VWHUHRW\SH
WKUHDWDUHERWKGLUHFWDQGPHDVXUDEOH
7KDWVDLGWKHUHDUHFOHDUO\FHUWDLQSV\FKRORJLFDOKDUPVDWSOD\(YHQLQWKHFDVH
RI WUDGLWLRQDO NLQGV RI HPSOR\PHQW GLVFULPLQDWLRQ LH DGYHUVH HPSOR\PHQW
DFWLRQV WKH REMHFWV RI WKH GLVFULPLQDWLRQ PD\ H[SHULHQFH D SV\FKLF KDUP LQ
DGGLWLRQ WR WKH GHQLDO RI WKH GHVLUHG EHQHILW 0RUHRYHU FHUWDLQ FODVVHV RI


  See supra QRWHDQGDFFRPSDQ\LQJWH[W
  See, e.g.7KDGGHXV0DVRQ3RSHBalancing Public Health Against Individual Liberty: 
The Ethics of Smoking Regulations83,77/5(9
  Seesupra QRWH
  SeesupraQRWHV±QRWHV±DQGDFFRPSDQ\LQJWH[W
  0,//supra QRWHDW
  :KLOHSRWHQWLDOO\ D FRQVHTXHQFHRI OHJDOO\ DFWLRQDEOH HPSOR\PHQWGLVFULPLQDWLRQ
SV\FKRORJLFDOKDUPLVQRWDUHTXLUHPHQWRILWSee=$0,5	0(',1$ supra QRWHDW
 INDIANA LAW JOURNAL >9RO

VWHUHRW\SHWKUHDWWULJJHUVVXFKDVWKHVLPSOHDFWRIDVNLQJDQXQZDQWHGTXHVWLRQ
FRXOG EH FRQVWUXHG DV KDUPIXO 3ULYDF\ VFKRODU 'DQLHO 6RORYH LGHQWLILHV WKLV
SULYDF\DVVRFLDWHGKDUPDV³LQWHUURJDWLRQ´,QWHUURJDWLRQRFFXUVZKHQDSHUVRQ
RU DQ HQWLW\ VLPSO\ DVNV D TXHVWLRQ RU PDNHV DQ LQTXLU\ WKDW LPSOLFDWHV SULYDWH
LQIRUPDWLRQ$QXQZDQWHGSURELQJTXHVWLRQPD\GHSULYHDQ LQGLYLGXDORI KHU
DXWRQRP\ E\ FRPSHOOLQJ KHU²KRZHYHU JHQWO\²WR UHVSRQG DJDLQVW KHU ZLOO
WKHUHE\SV\FKRORJLFDOO\KDUPLQJKHU$GGLWLRQDOO\VWHUHRW\SHWKUHDWLWVHOIEULQJV
XQSOHDVDQWIHHOLQJV7KHVWDWHRISV\FKRORJLFDODURXVDODVVRFLDWHGZLWKWKHIHDURI
FRQILUPLQJDVWHUHRW\SHLVDQHFHVVDU\HOHPHQWPDNLQJDQHJDWLYHHIIHFWHQGHPLF
WRWKHYHU\QDWXUHRIVWHUHRW\SHWKUHDW:KLOHWKHVHSV\FKRORJLFDOKDUPVDUHYHU\
UHDOWKH\DUHQRWWKHIRFXVKHUH
$FWLYDWLQJVWHUHRW\SHWKUHDWLVQRWKDUPIXOPHUHO\EHFDXVHLWFRXOGEHRIIHQVLYH
EXW UDWKHU EHFDXVH LW JHQHUDWHV DFWXDO WDQJLEOH KDUP WR DQ HPSOR\HH¶V MRE
SHUIRUPDQFHZKLFK LQ WXUQ OHDGV WR WKHGHQLDO RI DQ HPSOR\PHQWUHODWHGEHQHILW
5HPHPEHUWKDWWRZDUUDQWOHJDOLQWHUYHQWLRQ0LOOKLPVHOIH[SODLQVWKDWWKHWDUJHWHG
FRQGXFW PXVW JHQHUDWH ³D GHILQLWH GDPDJH RU a definite risk of damage´
7ULJJHULQJVWHUHRW\SHWKUHDWUHGXFHVZHOIDUHE\LPSHGLQJDQHPSOR\HH¶VDELOLW\WR
SHUIRUPWRKHUDFWXDOSRWHQWLDODQGE\HQDEOLQJWKHDVVRFLDWHGGHWULPHQWWRKHUZRUN
OLIH 7KH KDUP RI VWHUHRW\SH WKUHDW LV WKH GHFUHDVHG DELOLW\ DQG QHJDWLYH MRE
FRQVHTXHQFHVWKDWLQHYLWDEO\IROORZWKHSUHUHTXLVLWHSV\FKRORJLFDOGLVFRPIRUW7REH
VXUHWKHSV\FKRORJLFDOKDUPDVVRFLDWHGZLWKVWHUHRW\SHWKUHDWPD\VHHPWRIDOOLQWR
WKHFODVVRIGLJQLWDU\KDUPV0LOOSODFHVRXWVLGHWKHVFRSHRIWKHKDUPSULQFLSOH<HW
LWLVQRWWKHSV\FKLFKDUPLWVHOIEXWLWVHIIHFW:KLOHDFWLYDWLQJVWHUHRW\SHWKUHDWPD\
QRW FDXVH LWV RZQ LQGHSHQGHQW ³GHILQLWH GDPDJH´ LW FUHDWHV ³D GHILQLWH ULVN RI
GDPDJH´%HFDXVHDFWLYDWLQJVWHUHRW\SHWKUHDWFRXOGFXOPLQDWHLQWKHVDPHZHOIDUH
UHGXFWLRQV DVVRFLDWHG ZLWK DGYHUVH HPSOR\PHQW DFWLRQV WKDW FRQGXFW LV HTXDOO\
KDUPIXO
&DXVDWLRQ
$GGLWLRQDOO\WKHKDUPSULQFLSOHUHTXLUHVFDXVDWLRQ7KDWLVWKHKDUPPXVWEHWKH
UHVXOW RI WKH FRQGXFW $JDLQ WKLV VHUYHV DV D OLPLWLQJ PHFKDQLVP WR E\SDVV
RYHUUHJXODWLRQ$V0LOOKLPVHOIDFNQRZOHGJHGWKHQRWLRQRIDQLQGLUHFWKDUPFRXOG
EHH[SDQGHGZLWKRXWOLPLW+RZHYHUVWHUHRW\SHWKUHDWLVWKHFRQVHTXHQFHRIWKH
HPSOR\HU¶V DFWLRQ 2I FRXUVH WKLV LVVXH DJDLQ UDLVHV WKH DFWLRQLQDFWLRQ SRLQW
GHVFULEHG DERYH WLSSLQJ LQ IDYRU RI FRYHULQJ WKH VWHUHRW\SH WKUHDW WULJJHUV WKDW
LQYROYHSRVLWLYHFRQGXFWDQGE\FRQVHTXHQFHDUHVLPSOHUWRUHJXODWH5HFDOOWKDW


  'DQLHO-6RORYHA Taxonomy of Privacy83$/5(9±
GLVFXVVLQJWKHKDUPRILQWHUURJDWLRQ
  Id. 
  Id. DWH[SODLQLQJWKHKDUPRILQWHUURJDWLRQ
  See, e.g.5REHUVRQ	.XOLNsupra QRWHDWGHILQLQJVWHUHRW\SHWKUHDWDV³WKH
SV\FKRORJLFDOH[SHULHQFHRIDSHUVRQZKRZKLOHHQJDJHGLQDWDVNLVDZDUHRIDVWHUHRW\SH
DERXWKLVRUKHULGHQWLW\JURXSVXJJHVWLQJWKDWKHRUVKHZLOOQRWSHUIRUPZHOORQWKDWWDVN´
  0,//supra QRWHDW±HPSKDVLVDGGHG
  Id. 
  Id.
@ EMPLOYMENT DISCRIMINATION HARMS 

VWHUHRW\SHWKUHDWUHTXLUHVDVWHUHRW\SHUHOHYDQWHYDOXDWLRQLQDQLGHQWLW\GHSHQGHQW
GRPDLQDVZHOODVDWULJJHU7KHVHIDFWRUVFRPELQHWRFUHDWHWKHQHJDWLYHDURXVDO
DVVRFLDWHGZLWKVWHUHRW\SHWKUHDW$ZLGHYDULHW\RIFRQGXFWFRXOGDFWLYDWHVWHUHRW\SH
WKUHDWLQWKHLGHQWLW\GHSHQGHQWGRPDLQRIHPSOR\PHQWVXFKDVDVNLQJDQHPSOR\HH
DERXW SURWHFWHG VWDWXV UHIHUHQFLQJ KHU SURWHFWHG VWDWXV DQG H[SRVLQJ KHU WR
VWHUHRW\SLFDOPDWHULDOV:KLOH WKHVHDFWLRQVRQ WKHLURZQPD\QRWEHVXIILFLHQW WR
LQGHSHQGHQWO\FUHDWHVWHUHRW\SHWKUHDWVXFKWULJJHUVDUHQRQHWKHOHVVQHFHVVDU\7KH
KDUPVDVVRFLDWHGZLWKVWHUHRW\SHWKUHDWDUHWKHUHVXOWVRIWKDWFRQGXFW3XWDQRWKHU
ZD\VWHUHRW\SHWKUHDWWULJJHUVDUHEXWIRUFDXVHVRIWKHUHVXOWLQJVWHUHRW\SHWKUHDW
6RPHVFKRODUVPLJKWDVVHUWWKDWVWHUHRW\SHWKUHDWLVDQLQGLUHFWDQWLGLVFULPLQDWLRQ
KDUPDQGSHUKDSV WKHQQRW WKHULJKWIXO VXEMHFWRI OHJDO UHJXODWLRQXQGHU WKHKDUP
SULQFLSOH(SVWHLQH[SODLQVWKDWRQFHDQWLGLVFULPLQDWLRQQRUPVPRYHLQWRWKHUHDOP
RISUHIHUHQFHUHJXODWLRQZHVKRXOGEHZDU\RILQYRNLQJODZWRHQIRUFHWKHP
>6@RPH LQGLUHFW KDUPV RI GLVFULPLQDWLRQ H[LVW DQG LQ PDQ\ VRFLDO
VHWWLQJVWKH\PDWWHU<HWLQWKLVFRQWH[WLWLVXVHIXOWRUHO\RQLQIRUPDO
DQGUHSXWDWLRQDOVDQFWLRQVWKDWPD\EHEURXJKWWREHDUDJDLQVWSHUVRQV
ZKRGHYLDWH IURP WKHGRPLQDQW VRFLDO QRUPV7KHVH VDQFWLRQVRIIHU D
SRZHUIXOFKHFNDJDLQVWWKHRXWODQGLVKIRUPVRIGLVFULPLQDWLRQ
(SVWHLQPLJKW DGYRFDWH WKH XVH RI VRFLDO VDQFWLRQV IRU WKH NLQGV RI XQLQWHQWLRQDO
KDUPVFDXVHGE\VWHUHRW\SHWKUHDWDQGWRVRPHH[WHQWVXFKSURKLELWLRQVDUHDOUHDG\
LQSODFH)RUH[DPSOHHPSOR\HUVDUHDGYLVHGQRWWRDVNDERXWSURWHFWHGVWDWXVGXULQJ
KLULQJ EHFDXVH WKRVH TXHVWLRQV FRXOG EH XVHG DV HYLGHQFH RI GLVFULPLQDWLRQ LI DQ
DGYHUVH HPSOR\PHQW DFWLRQ RFFXUV GRZQ WKH OLQH +RZHYHU IDLOLQJ WR


  Seesupra3DUW,,$
  See, e.g.(SVWHLQ supra QRWH
  Id.DW
  See, e.g.)$,5(03/2<0(1735$&7,&(6DGYLVLQJHPSOR\HUVQRWWR
DVNDERXWDYDULHW\RIWUDLWVDQGVWDWXVHVDEVHQW³DSURYHQUHODWLRQVKLSWRWKHMREEHLQJVRXJKW´
LQFOXGLQJ³PHGLFDORUPHQWDOKHDOWKKLVWRU\´³QDWLRQDORULJLQDQGFLWL]HQVKLSVWDWXV´³PDULWDO
VWDWXV´DQG³DJH´ *8,'(72+532/,&,(6$1'352&('85(60$18$/6$33;
SURYLGLQJH[DPSOHVRIDFFHSWDEOHDQGXQDFFHSWDEOHLQTXLULHVUHODWHGWRDJHVH[UDFHQDWLRQDO
RULJLQ DQG GLVDELOLW\  32/,&,(6 $1' 35$&7,&(6    H[SODLQLQJ WKDW ³>D@Q
LQWHUYLHZHU
V GLVFULPLQDWRU\ FRPPHQWV GXULQJ DQ LQWHUYLHZ PD\ VXJJHVW SUHWH[W IRU
GLVFULPLQDWLRQ²HYHQLIVRPHRQHHOVHKDVILQDOKLULQJDXWKRULW\´see also 0DUN$5RWKVWHLQ
Genetic Secrets: A Policy Framework in *(1(7,& 6(&5(76 3527(&7,1* 35,9$&< 	
&21),'(17,$/,7<,17+(*(1(7,&(5$±0DUN$5RWKVWHLQHG³7HFKQLFDOO\
LW LV ODZIXO IRU DQ HPSOR\HU WR DVN DQ DSSOLFDQW WR UHYHDO LQIRUPDWLRQ VXFK DV UDFHRU VH[
DOWKRXJKKDUGO\DQ\HPSOR\HUVGRVREHFDXVHWKHUHDUHIHZFLUFXPVWDQFHVXQGHUZKLFKVXFK
LQIRUPDWLRQ FDQ EH XVHG ODZIXOO\´:LOOLDP5 &RUEHWWWhat Is in GINA’s Genes? The 
Curious Case of the Mutant-Hybrid Employment Law2./$/5(9³,QFDVHV
LQZKLFKWKHSURWHFWHGFKDUDFWHULVWLFLVQRWREYLRXVDQHPSOR\HUPD\EHZHOODGYLVHGQRWWR
DVNDERXWLWEXWWKDWLVEHFDXVHVXFKDQLQTXLU\PD\KHOSWKHHPSOR\HHSURYHWKDWDQDGYHUVH
HPSOR\PHQWDFWLRQZDVWDNHQEHFDXVHRIWKHSURWHFWHGFKDUDFWHULVWLF²QRWEHFDXVHWKHVWDWXWH
SURWHFWVWKHSULYDF\RIWKHLQIRUPDWLRQ´
 INDIANA LAW JOURNAL >9RO

DFNQRZOHGJH DFWLYDWLQJ VWHUHRW\SH WKUHDW DV DQ LQGHSHQGHQW HPSOR\PHQW
GLVFULPLQDWLRQKDUPLJQRUHVWKHLQWULQVLFKDUPRIWKHVWHUHRW\SHWKUHDWLWVHOI
0RUHRYHUWKHUHODWLYHGLUHFWQHVVRIDQ\KDUPLVDOZD\VXSIRULQWHUSUHWDWLRQ$V
-RKQ/DZUHQFH+LOO RSLQHV RQFH D KDUPZDUUDQWV UHJXODWLRQ WKHUH LV QRW D FOHDU
ERXQGDU\GHOLQHDWLQJZKLFKVXFKKDUPVUHTXLUHSXEOLFUHJXODWLRQDQGZKLFKKDUPV
DUHEHWWHUVXLWHGWRWKHNLQGRISULYDWHUHJXODWLRQHVSRXVHGE\(SVWHLQ
>7@KHUHLVQRSXUHO\REMHFWLYHFRQFHSWRIKDUPWRZKLFKZHFDQDSSHDO
WR WHOO XV ZKHUH WR GUDZ WKH OLQH EHWZHHQ WKH SULYDWH DQG WKH SXEOLF
UHDOPV,QRUGHUWRGUDZWKLVQRUPDWLYHDQGOHJDOOLQHZHPXVWDOUHDG\
KDYH D EDFNJURXQG VHW RI QRUPDWLYH FRQVLGHUDWLRQV WKDW JXLGH RXU
XQGHUVWDQGLQJRIZKDWLWPHDQVIRUVRPHWKLQJWREH³KDUP´
*LYHQWKHH[LVWLQJIHGHUDOVWDWXWHVVSHFLILFDOO\GHVLJQHGWRDYRLGGLVFULPLQDWLRQRQ
WKH EDVLV RI UDFH VH[ DJH GLVDELOLW\ DQG JHQHWLF LQIRUPDWLRQ LQ WKH ZRUNSODFH
SUHH[LVWLQJQRUPDWLYHDQGOHJDOYDOXHVWLSLQIDYRURIUHJXODWLRQ
6HYHULW\
7KHILIWKDQGILQDOFULWHULRQRIWKHKDUPSULQFLSOHLVVHYHULW\HQVXULQJWKDWHQWLWLHV
GRQRWRYHUUHJXODWHE\SDVVLQJODZVDQGSROLFLHVLQUHVSRQVHWRWULYLDOLQMXULHV,WLV
QRWHQRXJKWRKDYHRQH¶VLQWHUHVWVEHQHJDWLYHO\DIIHFWHG5DWKHUWKRVHLQWHUHVWVPXVW
EHDGYHUVHO\LPSDFWHGLQDZD\WKDWLPSOLFDWHVDSHUVRQ¶VOHJLWLPDWHPRUDORUOHJDO
LQWHUHVWV $V VWDWHG H[LVWLQJ ODZV DQG QRUPV LQGLFDWH WKDW DQWLGLVFULPLQDWLRQ
KDUPV²SDUWLFXODUO\WKHGHSULYDWLRQRIHPSOR\PHQWEHQHILWVRQWKHEDVLVRIUDFHVH[
DJH GLVDELOLW\ RU JHQHWLF LQIRUPDWLRQ²DUH VXIILFLHQW EDVLV IRU D OHJDO DFWLRQ
$FNQRZOHGJLQJ WKH KDUPV DVVRFLDWHG ZLWK VWHUHRW\SH WKUHDW LV WKHUHE\ D ORJLFDO
H[WHQVLRQRIWKHFXUUHQWDQWLGLVFULPLQDWLRQUHJLPH+RZHYHURQHFRXOGORGJHVHYHUDO
REMHFWLRQVWRWKLVSURSRVDO
2QH UHVSRQVH FRXOG EH WKDW ZKLOH FUHDWLQJ WKH SRWHQWLDO IRU KDUP WKH VDPH
FRQGXFWPD\QRWDFWXDOO\KDUPDOOWKHLQGLYLGXDOVDIIHFWHG7KDWLVWRVD\GLIIHUHQW
SHRSOHH[SHULHQFH VWHUHRW\SH WKUHDW WRGLIIHUHQWGHJUHHV:KHUHDVDQ LQTXLU\ LQWR
RQHSHUVRQ¶V UDFHPLJKW KDYHDGHWULPHQWDO HIIHFW D VLPLODU LQTXLU\ LQWRDQRWKHU
SHUVRQ¶VUDFHPD\KDYHDQHXWUDO²RUHYHQDEHQHILFLDO²HIIHFWRQMRESHUIRUPDQFH
7KLVREVHUYDWLRQLVHPSLULFDOO\WUXHDQGWKXVDIDLUFULWLTXH7KHVDPHVWHUHRW\SH
WKUHDWWULJJHUVZLOOQRWKDUPHYHU\RQHDQGHYHQRIWKHLQGLYLGXDOVWKHVHWULJJHUVGR
KDUPWKH\PD\QRWKDUPWKRVHLQGLYLGXDOVLQHTXDOZD\V,GHDOO\ZHFRXOGFXOO


  See infra 3DUW ,9$ PDNLQJ WKH IXOO DUJXPHQW IRU H[SDQGLQJ HPSOR\PHQW
GLVFULPLQDWLRQKDUPVWRLQFOXGHWKHKDUPVDVVRFLDWHGZLWKVWHUHRW\SHWKUHDW
  +LOO supra QRWHDW
  Id. ³>7@REHKDUPHGRQHPXVWEHLQMXUHGRUKDYHRQH¶VLQWHUHVWVDGYHUVHO\DIIHFWHG
WKH REMHFWLYH DVSHFW LQ D ZD\ WKDW YLRODWHV RQH¶V OHJLWLPDWH PRUDO RU OHJDO FODLPV WKH
QRUPDWLYHDVSHFW´
  SeeVXSUDQRWH
  See %ORFNHWDOsupra QRWHDW ³:HEHOLHYH WKDW LQGLYLGXDOV¶ UHVSRQVHV WR
VWHUHRW\SH WKUHDW ZLOO EH LQIOXHQFHG E\ ERWK LQGLYLGXDO IDFWRUV VXFK DV OHYHO RI JURXS
LGHQWLILFDWLRQDQGFDUHHUVWDJHDVZHOODVRUJDQL]DWLRQDOIDFWRUVWKDWSURYLGHFXHVDERXWWKH
@ EMPLOYMENT DISCRIMINATION HARMS 

WKHPRVWWUXO\KDUPIXOFRQGXFW IURPWKHEHQLJQVRDVWRDYRLGXQGXO\UHVWULFWLQJ
HPSOR\HUEHKDYLRU%XW WKH ODZ LVDQRWRULRXVO\EOXQWDQG LPSHUIHFW LQVWUXPHQW
7DNH IRU H[DPSOH WKH FULPH RI KDUPOHVV WUHVSDVV $UWKXU 5LSVWHLQ GHVFULEHV D
VFHQDULR LQ ZKLFK VRPHRQH VQHDNV LQWR DQRWKHU SHUVRQ¶V KRPH ZLWKRXW KHU
SHUPLVVLRQXVLQJWRROVWKDWGRQRWEUHDNWKHORFN WRQDSLQKHUEHG+HZHDUV
K\SRDOOHUJHQLFOLQWIUHHSDMDPDVDQGDKDLUQHWDQGKHHYHQEULQJVKLVRZQVKHHWV
DQG SLOORZFDVH+LV DFWLRQV FRQIHU QR KDUP \HW WKH\ DUH QHYHUWKHOHVV LOOHJDO
3URSRQHQWV RI WKH KDUP SULQFLSOH ZRXOG DVVHUW WKDW FULPLQDOL]LQJ WKH QDSSHU¶V
WUHVSDVVVHHNVWRSURWHFWWKHFRPPXQLW\DJDLQVWWKHRWKHUKDUPIXOYDULHWLHV7KDW
WKHUXOHDJDLQVWWUHVSDVVDOVRFDSWXUHVKDUPOHVVFRQGXFWLVSXUHO\KDSSHQVWDQFH7KH
KDUPSULQFLSOHFDQWKHUHIRUHVXIIHUIURPDQRYHUEUHDGWKSUREOHPLWPD\RXWODZ
VRPHFRQGXFWWKDWSURGXFHVQRKDUPLQDQGRILWVHOIWRRXWODZWKHFRQGXFWWKDWGRHV
%XWWKDWLVWKHEHVWWKHODZFDQGRDWWLPHV
$FWLRQV WKDW DFWLYDWH VWHUHRW\SH WKUHDW OLNH VOHHSLQJ LQ D VWUDQJHU¶V EHG DUH
W\SLFDOO\QRWVRFLDOJRRGVVRYDOXDEOHWKDWWKH\DUHYXOQHUDEOHWRWKHDUJXPHQWWKDW
SURKLELWLQJ WKHP WKURZVRXW WKHEDE\ZLWK WKHEDWKZDWHU7KHFULWLFLVP WKDWDOO
VWHUHRW\SHWKUHDWWULJJHUVDUHQRWHTXDOO\KDUPIXOZKLOHYDOLGVSHDNVPRUHVWURQJO\
WR WKHFUXGHQHVVRI WKHKDUPSULQFLSOHDVDEDVLV IRU OHJDO UHJXODWLRQDVDJHQHUDO
PDWWHU UDWKHU WKDQ LWV LQYRFDWLRQ KHUH ,Q IDFW SURKLELWLQJ FHUWDLQ VHHPLQJO\
LQQRFXRXVDFWLRQVWKDWGLVSURSRUWLRQDWHO\DIIHFWPHPEHUVRIDSURWHFWHGJURXSLVWKH
YHU\ IRXQGDWLRQRIGLVSDUDWH LPSDFWGRFWULQHDQGKHQFHDFRUHYDOXHRI$PHULFDQ
DQWLGLVFULPLQDWLRQODZ$QDFWRUSROLF\QHHGQRWKDUPDOOLQGLYLGXDOVZKRVKDUH
DSURWHFWHGVWDWXVLQHTXDOPHDVXUHIRULWWREHFRQVLGHUHGXQIDLUO\GLVFULPLQDWRU\
)LQDOO\ FULWLFVPD\DVVHUW WKDWH[SDQGLQJHPSOR\PHQWGLVFULPLQDWLRQKDUPV WR
VWHUHRW\SHWKUHDWLVRXWVLGHWKHVFRSHRIWKH0LOOLDQKDUPSULQFLSOH:KLOHWKLV$UWLFOH
DFNQRZOHGJHVWKDWP\UHDGLQJRIWKHKDUPSULQFLSOHPD\H[FHHGWKHNLQGVRIZURQJV
LQLWLDOO\HQYLVLRQHGE\0LOOLQLWDFFHSWVWKHH[SDQVLRQRIWKHKDUPSULQFLSOHLQ
WKHSDVW\HDUVDVDQLQWHJUDODVSHFWRIWKHHYROXWLRQRIPRGHUQ$PHULFDQVWDWXWRU\
DQG FRPPRQ ODZ :KHUHDV WKLV $UWLFOH WDNHV QR SRVLWLRQ RQ WKH ULJKWQHVV RU
ZURQJQHVVRIWKLVH[SDQVLRQRWKHUVKDYHFKDOOHQJHGERWKWKHZLVGRPDQGYDOLGLW\
RI WZHQWLHWK DQG WZHQW\ILUVW FHQWXU\ LQYRFDWLRQV RI 0LOO¶V QRZ IDPRXV
SURSRVLWLRQ


VDOLHQFHRIJURXSPHPEHUVKLSVXFKDVWKHGHPRJUDSKLFFRPSRVLWLRQDQGFXOWXUDOFHQWHUHGQHVV
RI WKHZRUNSODFH$QLPSRUWDQWDYHQXHIRUIXWXUHUHVHDUFK LV WRXQGHUVWDQGWKHIDFWRUV WKDW
LQIOXHQFHZKLFKUHVSRQVHDQLQGLYLGXDOZLOOKDYHWRVWHUHRW\SHWKUHDW´
  5LSVWHLQsupra QRWHDW±
  Id.
  Id. DW±
  %HFDXVHVRPDQ\DFWLRQVFDQKDYHXQLQWHQGHGQHJDWLYHFRQVHTXHQFHVDSSO\LQJWKH
KDUPSULQFLSOHPXVWLQYROYHVRPHFRVWEHQHILWDQDO\VLV$V(SVWHLQsupra QRWHSRLQWV
RXW WKHEDVLF IXQFWLRQLQJRI WKHPDUNHW FRXOGEH FRQVWUXHG DVKDUPIXO EHFDXVHZKHQRQH
SHUVRQZLQVLQWKHPDUNHWKHUFRPSHWLWRUVLQHYLWDEO\ORVH3DUW,9&H[SORUHVWKHVLWXDWLRQV
LQZKLFKVWHUHRW\SHWKUHDWWULJJHUVFRXOGEHZHOIDUHHQKDQFLQJ
  See %DUU\*ROGVWHLQ	3DWULFN23DWWHUVRQ5LFFLYGH6WHIDQR: Does It Herald an 
‘Evil Day,’ or Does It Lack Staying Power?80(0/5(9±
  See, e.g. (SVWHLQ supra QRWH  DW  ³7KH PRGHUQ H[SDQVLRQ RI WKH KDUP
SULQFLSOHLVGHVWUXFWLYHRIWKHRULJLQDO0LOOLDQPLVVLRQWRXVHWKHKDUPSULQFLSOHDVDZD\
 INDIANA LAW JOURNAL >9RO

:KHWKHUVWHUHRW\SHWKUHDWWULJJHUVDUHKDUPIXOGHSHQGVXSRQKRZWKHSXUSRVHRI
WKHKDUPSULQFLSOHLVGHILQHGHLWKHUDVSURWHFWLRQRIOLEHUW\RUDVIUHHGRPIURPKDUP
,I WKH IXQFWLRQ RI WKH KDUP SULQFLSOH LV WR SUHYHQW JRYHUQPHQWV IURP UHVWULFWLQJ
SHUVRQDOOLEHUW\SUHYHQWLQJHPSOR\HUVIURPUHIHUHQFLQJSURWHFWHGVWDWXVFRXOGTXLWH
FOHDUO\XQGHUPLQHWKDWJRDO&RQYHUVHO\ LI WKHSXUSRVHRIWKHKDUPSULQFLSOHLVWR
MXVWLI\ UHJXODWLRQV WKDW SURWHFW LQGLYLGXDOV IURP RXWVLGH KDUP DSSO\LQJ WKH KDUP
SULQFLSOHWRVWHUHRW\SHWKUHDWFHUWDLQO\VHUYHVWKDWREMHFWLYH
+DUPVIURPVWHUHRW\SHWKUHDWPDWWHUEHFDXVHWKHYHU\QDWXUHRIGLVFULPLQDWLRQKDV
FKDQJHG:KLOHWKHODZVRXWOLQHGLQ3DUW,ZHUHHIIHFWLYHWRROVWRFRPEDWWKHNLQGRI
RXWULJKW H[FOXVLRQ DQG GLIIHUHQWLDO WUHDWPHQW WKDW FKDUDFWHUL]HG HPSOR\PHQW
GLVFULPLQDWLRQLQWKHVHFRQGKDOIRIWKHWZHQWLHWKFHQWXU\SUHVHQWGD\GLVFULPLQDWLRQ
RSHUDWHVRQDIDUPRUHVXEWOHVFDOHUHO\LQJRQH[LVWLQJVWUXFWXUDOLQVWLWXWLRQDODQG
DWWLWXGLQDOEDUULHUVWRSHUSHWXDWHH[LVWLQJVRFLDODQGHFRQRPLFGLVSDULWLHV6WHUHRW\SH
WKUHDW LV SUHFLVHO\ WKH NLQG RI QXDQFHG SURFHVV WKDW FRQWULEXWHV WR WKLV W\SH RI
VHFRQGJHQHUDWLRQGLVFULPLQDWLRQ
+DUP SUHYHQWLRQ LV RIWHQ LQYRNHG DV D EDVLV IRU ODZ:KLOH VFKRODUV OHJDO
SKLORVRSKHUVDQGODZPDNHUVPD\GLVDJUHHDERXWWKHPHDQLQJRIKDUPDQGKHQFH
WKHDSSURSULDWHVFRSHRIOHJDOUHJXODWLRQWKHKDUPSULQFLSOHKDVQRQHWKHOHVVHQGXUHG
IRUDFHQWXU\DQGDKDOI:LWKUHVSHFWWRHPSOR\PHQWGLVFULPLQDWLRQWKHODZSURKLELWV
HPSOR\HUV IURPHQJDJLQJ LQ FRQGXFW WKDW HLWKHU GLUHFWO\²RU LQGLUHFWO\²FDXVHV D
WDQJLEOHKDUPWRDSSOLFDQWVRUHPSOR\HHVRQWKHEDVLVRIDSURWHFWHGWUDLW+RZHYHU
VWHUHRW\SH WKUHDW WULJJHUV DUH DOVR KDUPIXO LQ WKH0LOOLDQ VHQVH:KHQ D QHJDWLYH
VWHUHRW\SHLVLQSOD\GUDZLQJDWWHQWLRQWRDQLQGLYLGXDO¶VSURWHFWHGVWDWXVFDQFDXVH
KHUJUHDWSV\FKRORJLFDOGLVFRPIRUWDQGGLVWUHVVVXIILFLHQWWRDIIHFWKHUSHUIRUPDQFH
DWZRUN7KLVQHJDWLYHLPSDFWLVQRWPHUHO\DSV\FKLFFRVWLWDOVREHDUVLWVHOIRXWDV
D UHDO GLVDGYDQWDJH LQ WKH ZRUNSODFH ,W LV QRW HQRXJK WRPHUHO\ RXWODZ DGYHUVH
HPSOR\PHQWDFWLRQVWRIXOO\SURWHFWHPSOR\HHVIURPGLVFULPLQDWLRQWKHODZPXVW
OLNHZLVHDFNQRZOHGJHWKHHIIHFWRIWKHVHVXEWOHFXPXODWLYHKDUPV
,972:$5'(;3$1'('(03/2<0(17',6&5,0,1$7,21+$506
,I WUXO\ FUHDWLQJ D IDLU DQG HTXLWDEOH ZRUNSODFH LV WKH JRDO RI HPSOR\PHQW
GLVFULPLQDWLRQ ODZ WDUJHWLQJ VXEWOH DQG XQREYLRXV FDXVHV RI LQHTXLW\ VXFK DV
VWHUHRW\SH WKUHDW LV WKH QH[W ORJLFDO VWHS ,W LV QRW HQRXJK WR FKDOOHQJH LQWHQW DV
SURSRVHGE\WKHLPSOLFLWELDVOLWHUDWXUH7KHODZPXVWDOVRH[SDQGLWVQRWLRQRI
ZKDW FRQVWLWXWHV DQ HPSOR\PHQW GLVFULPLQDWLRQ KDUP EH\RQG WKH DGYHUVH
HPSOR\PHQWDFWLRQ7KLV3DUWEHJLQVZLWKWKHQHHGWRUHWKLQNWKHQRWLRQRIKDUPLQ
WKHZRUNSODFH,WWKHQQRWHVVRPHH[LVWLQJGHSDUWXUHVIURPWKHDGYHUVHHPSOR\PHQW


WRUHVWUDLQWKHVFRSHRIJRYHUQPHQWDFWLRQ´see also +DUFRXUWsupra QRWHDW³7KH
KDUPSULQFLSOHLVHIIHFWLYHO\FROODSVLQJXQGHUWKHZHLJKWRILWVRZQVXFFHVV&ODLPVRIKDUP
KDYHEHFRPHVRSHUYDVLYHWKDWWKHKDUPSULQFLSOHKDVEHFRPHPHDQLQJOHVVWKHKDUPSULQFLSOH
QR ORQJHU VHUYHV WKH IXQFWLRQ RI D critical principle EHFDXVH QRQWULYLDO KDUP DUJXPHQWV
SHUPHDWHWKHGHEDWH´HPSKDVLVLQRULJLQDO$VWKLV$UWLFOHDGYRFDWHVH[WHQGLQJWKHH[LVWLQJ
DQWLGLVFULPLQDWLRQUHJLPHLWTXLWHFOHDUO\GRHVQRWHPSOR\WKHKDUPSULQFLSOHDVDPHDQVWR
UHVWUDLQJRYHUQPHQWDFWLRQ
  Seesupra3DUW,,,$
  See, e.g.-ROOV	6XQVWHLQsupra QRWH.ULHJHUsupraQRWH
@ EMPLOYMENT DISCRIMINATION HARMS 

DFWLRQWKDWLQGLFDWHDZLOOLQJQHVVWRWKLQNPRUHH[SDQVLYHO\DERXWKDUPIXOFRQGXFW
1H[W WKH $UWLFOH DFNQRZOHGJHV WKDW DW WLPHV VWHUHRW\SH WKUHDW WULJJHUV FRXOG
DFWXDOO\IXUWKHUDQWLGLVFULPLQDWLRQDLPVDQGDUHWKHUHIRUHQRWKDUPIXO)LQDOO\3DUW
,9HQGVE\H[SORULQJWKHYDULRXVZD\VWKHODZFRXOGLQWHUYHQHWRSURWHFWDJDLQVWWKH
KDUPVRIVWHUHRW\SHWKUHDW
A. Why Expand Employment Discrimination Harms 
:KLOH VWHUHRW\SH WKUHDW FDQ SURGXFH UHDO KDUP LQ WKH ZRUNSODFH IHGHUDO
HPSOR\PHQW GLVFULPLQDWLRQ ODZ IDLOV WR SURWHFW HPSOR\HHV DJDLQVW WKLV SDUWLFXODU
HPSOR\PHQW GLVFULPLQDWLRQ KDUP $GPLWWHGO\ UHFRJQL]LQJ VWHUHRW\SH WKUHDW
WULJJHUV DV KDUPIXO FXWV DJDLQVW FHUWDLQ ZHOONQRZQ HPSOR\PHQW GLVFULPLQDWLRQ
SUHFHGHQWV)RUH[DPSOHWKH6XSUHPH&RXUWIDPRXVO\KHOGWKDW7LWOH9,,LVQRW³D
JHQHUDO FLYLOLW\ FRGH´ ,Q RWKHU ZRUGV DQWLGLVFULPLQDWLRQ ODZ GRHV QRW UHTXLUH
HPSOR\HUVDQGHPSOR\HHV WREHQLFH WRHDFKRWKHU(PSOR\PHQWGLVFULPLQDWLRQ
VWDWXWHV DUH QRW GHVLJQHG WR DGGUHVV KXUW IHHOLQJV )XUWKHU FRXUWV KDYH DOVR EHHQ
VNHSWLFDORIVRFDOOHG³VWUD\UHPDUNV´SRWHQWLDOO\GLVFULPLQDWRU\FRPPHQWVPDGHE\
QRQGHFLVLRQPDNHUVRURXWVLGHWKHFRQWH[WRIMREUHODWHGGHFLVLRQV7KLV$UWLFOH
RSHQO\FKDOOHQJHV WKHH[LVWLQJFRQVHQVXV WKDW VXFKZRUNSODFH LQWHUDFWLRQVDUHQRW
KDUPIXOIURPDQDQWLGLVFULPLQDWLRQSHUVSHFWLYH7KHOLWHUDWXUHRQVWHUHRW\SHWKUHDW
UHYHDOVWKDWVHHPLQJO\LQQRFXRXVRU³RQHRII´FRQGXFWFDQOHDGWRGLVSDULWLHVRQWKH
EDVLVRIOHJDOO\SURWHFWHGDQWLGLVFULPLQDWLRQFDWHJRULHV
5HJDUGOHVVRIWKHH[LVWLQJGRFWULQHZHPXVWUHWKLQNHPSOR\PHQWGLVFULPLQDWLRQ
KDUPVLIZHZDQWWRDGGUHVVWKHVHFRQGJHQHUDWLRQGLVFULPLQDWLRQGHVFULEHGLQ3DUW
,6XEWOHFXPXODWLYHGLVFULPLQDWLRQLVQRWWKHIDXOWRIDVLQJOHLQWHQWLRQDOEDGDFWRU
DQGDVDUHVXOWRIWHQFDQQRWEHWUDFHGWRDVSHFLILF LVRODWHGDGYHUVHHPSOR\PHQW
DFWLRQ ,Q IDFW VWHUHRW\SH WKUHDW FDQ RSHUDWH UHJDUGOHVV RI DQ HPSOR\HU¶V EHVW
HIIRUWV (YHQ QRQGLVFULPLQDWRU\ SROLFLHV FDQ VWLOO JHQHUDWH GLVFULPLQDWRU\


  )RUH[DPSOHPDQ\IHGHUDOHPSOR\PHQWGLVFULPLQDWLRQODZVGRQRWVWRSHPSOR\HUV
IURPDVNLQJDERXWSURWHFWHGVWDWXVSee &RUEHWWsupra QRWHDW³7LWOH9,,RIWKH&LYLO
5LJKWV$FWRIDQGWKH$JH'LVFULPLQDWLRQLQ(PSOR\PHQW$FWRI$'($GRQRW
SURKLELWHPSOR\HUVIURPLQTXLULQJDERXWRUUHYHDOLQJWRRWKHUVDQHPSOR\HH¶VFRORUUDFHVH[
UHOLJLRQQDWLRQDORULJLQRUDJH´5RWKVWHLQsupra QRWHDW³7LWOH9,,RIWKH&LYLO
5LJKWV$FWRISURKLELWVGLVFULPLQDWLRQLQHPSOR\PHQWRQWKHEDVLVRIUDFHFRORUUHOLJLRQ
VH[RUQDWLRQDORULJLQ7LWOH9,,EDQVXVLQJWKHLQIRUPDWLRQLQDGLVFULPLQDWRU\PDQQHUUDWKHU
WKDQFROOHFWLQJWKHLQIRUPDWLRQ´
  See 2QFDOHY6XQGRZQHU2IIVKRUH6HUYV,QF86
  Id.
  See, e.g.0RQGHURY6DOW5LYHU3URMHFW)GWK&LU$\DOD*HUHQD
Y%ULVWRO0\HUV6TXLEE&R)GVW&LUsee also 5266(,1 supraQRWH
DW7KXVP\SURSRVDOFXWVDJDLQVW-XVWLFH%UHQQDQ¶VVWDWHPHQWLQPrice Waterhouse 
v. HopkinsWKDW³>U@HPDUNVDWZRUNWKDWDUHEDVHGRQVH[VWHUHRW\SHVGRQRWLQHYLWDEO\SURYH
WKDWJHQGHUSOD\HGDSDUW LQDSDUWLFXODUHPSOR\PHQWGHFLVLRQ´86 
superseded by statute&LYLO5LJKWV$FWRI3XE/1RD6WDW
FRGLILHG DW 86& HP SURYLGLQJ WKDW FRPSODLQLQJ SDUW\PXVW VKRZ WKDW WKH
SURWHFWHGVWDWXVZDVD³PRWLYDWLQJIDFWRU´
  See*UHHQsupra QRWHDW
  5REHUVRQ	.XOLNsupra QRWHDW
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
RXWFRPHVEHFDXVHVWHUHRW\SHWKUHDWUHGXFHVDFWXDOSHUIRUPDQFH&RQVHTXHQWO\WR
DGGUHVV WKH UHVXOWLQJ GLVSDULWLHV LQ HPSOR\PHQW WKH IRFXV PXVW EH²DV 6DPXHO
%DJHQVWRVSXWVLW²³QRWRQWKHLQGLYLGXDOIDXOWRIWKHGLVFULPLQDWRUEXWRQWKHVRFLDO
KDUPRIGLVFULPLQDWLRQ´*RLQJEH\RQGWKHDGYHUVHHPSOR\PHQWDFWLRQLQHYLWDEO\
UHMHFWV WKH³SHUSHWUDWRUSHUVSHFWLYH´ LQ IDYRURIDGGUHVVLQJV\VWHPLFGLVSDULWLHV
%XW WKLV RXWFRPH LV GHVLUDEOH WR HUDGLFDWH VHFRQGJHQHUDWLRQ GLVFULPLQDWLRQ ZH
PXVWKROGHPSOR\HUVDFFRXQWDEOHIRUPLQLPL]LQJHYHQWKHXQLQWHQWLRQDOSUHVHQFHRI
GLVFULPLQDWRU\IRUFHVLQWKHZRUNSODFH
7KHFHQWUDOLW\RIWKHDGYHUVHHPSOR\PHQWDFWLRQVKXWVRXWFODLPVIRUDOONLQGVRI
VPDOOHUVFDOHQHJDWLYHGLIIHUHQWLDOWUHDWPHQW([DPSOHVRIKDUPIXOFRQGXFWRXWVLGH
WKHVFRSHRIWKHDGYHUVHHPSOR\PHQWDFWLRQLQFOXGHDQ\QXPEHURIWKLQJVVXFKDV
SRRUSHUIRUPDQFHHYDOXDWLRQVXQGHVLUDEOHODWHUDOWUDQVIHUVDFKDQJHRIMREWLWOHRU
WKH IDLOXUH WR RIIHU WUDLQLQJ RU PHQWRULQJ VR ORQJ DV WKHUH LV QRW D UHODWHG
FRPSHQVDWLRQGHFLVLRQ7KXVFRXUWVKDYHQRWUHFRJQL]HGWKHVHNLQGVRIDFWLRQVDV
WKH EDVHV IRU GLVSDUDWH WUHDWPHQW FODLPV 7KLV VLQJXODU IRFXV RQ ODUJHVFDOH
QHJDWLYH GLIIHUHQWLDO WUHDWPHQW LJQRUHV WKH OLYHG UHDOLW\ RI HPSOR\PHQW
GLVFULPLQDWLRQSODLQWLIIVZKRUHSRUW WKDW WKH\H[SHULHQFHGLVFULPLQDWLRQ LQDFWLRQV
ERWKODUJHDQGVPDOO
2EYLRXVO\ D SRWHQWLDO SODLQWLII FRXOG ZDLW XQWLO KHU HPSOR\HU¶V FRQGXFW
FXOPLQDWHVLQDVLJQLILFDQWHQRXJKHPSOR\PHQWDFWLRQWREHOHJDOO\FRJQL]DEOHEXW
IURPDSUDFWLFDOSHUVSHFWLYHLWVHHPVXQOLNHO\WKDWDSHUVRQZRXOGFRQWLQXHWRLQYHVW
KHUIXOOHIIRUWV7KHVHNLQGVRIVPDOOHUVOLJKWVDUHH[DFWO\WKHVRUWRIFRQGXFWWKDW
WULJJHUV VWHUHRW\SH WKUHDW PDNLQJ ZRUNHUV YXOQHUDEOH WR WKH NLQGV RI FRSLQJ
PHFKDQLVPVGHVFULEHGLQ3DUW,,7KRVHFRSLQJPHFKDQLVPVFRXOGFUHDWHDOHJLWLPDWH
EDVLVIRUDGYHUVHHPSOR\PHQWDFWLRQV,IDQHPSOR\HHZLWKGUDZVIURPKHUMREKHU
ZLWKGUDZDOZLOOOLNHO\UHVXOWLQXQGHUSHUIRUPDQFH7KDWXQGHUSHUIRUPDQFHFRXOGLQ
WXUQOHDGKHUWREHSDVVHGRYHUIRUSURPRWLRQRUHYHQWREHGHPRWHGRUILUHG%XWE\
WKH WLPH WKH HPSOR\HH LV ZLWKGUDZQ DQG XQGHUSHUIRUPLQJ WKH UHVXOWLQJ DGYHUVH
HPSOR\PHQWDFWLRQZLOORIFRXUVHEHYDOLGDQGDSSHDUFRPSOHWHO\PHULWRFUDWLF
6KHLVQRORQJHUDFWLQJOLNHDFRPPLWWHGHPSOR\HH3URKLELWLQJDQHPSOR\HUIURP
DFWLYDWLQJVWHUHRW\SHWKUHDW²EHIRUHLWPDQLIHVWVDVGLVHQJDJHPHQWGLVLGHQWLILFDWLRQ
RUZLWKGUDZDO²SUHHPSWVWKHDVVRFLDWHGODFNOXVWHUSHUIRUPDQFHDQGHOLPLQDWHVWKH
FKDQFHRIDVXEVHTXHQWDGYHUVHHPSOR\PHQWDFWLRQRQWKDWEDVLV,WDOVRSRWHQWLDOO\


  Id.DW
  %DJHQVWRVsupra QRWHDW
  7KH³SHUSHWUDWRUSHUVSHFWLYH´IRFXVHVRQWKHIDXOWRIWKHSDUWLFXODUGLVFULPLQDWRUSee 
$ODQ'DYLG)UHHPDQLegitimizing Racial Discrimination Through Antidiscrimination Law: 
A Critical Review of Supreme Court Doctrine0,11/5(9±
  See *UHHQsupra QRWHDW
  Id.DW±6SHULQRsupra QRWHDW±
  See *UHHQsupra QRWHDW&RQVHTXHQWO\DV6DQGUD6SHULQRH[SODLQVPLQRU
DGYHUVHDFWLRQVJHWLPSURSHUO\IRUFHGLQWRWKHKDUDVVPHQWUXEULF6SHULQRsupra QRWHDW
±
  6SHULQRsupra QRWHDW
  Id. DW
  See *UHHQsupra QRWHDWPDNLQJDVLPLODUDUJXPHQWLQWKHFRQWH[WRIUDFLDO
HPRWLRQ
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
VDYHVWKDWHPSOR\HUIURPWKHGLIILFXOW\RIGHIHQGLQJDOHJDOFODLPGRZQWKHOLQH%\
FRQVHTXHQFHFDVWLQJFHUWDLQVWHUHRW\SHWKUHDWWULJJHUVDVKDUPIXOQRWRQO\FDWFKHV
WKHKDUPDWDQHDUO\VWDJHEXWDOVRFRXOGFXWGRZQRQIXWXUHGLVFULPLQDWLRQFODLPV
)XUWKHUPRUHDFNQRZOHGJLQJVWHUHRW\SHWKUHDWEDVHGKDUPVZRXOGEHWWHUUHIOHFWWKH
OLYHGUHDOLWLHVRILQGLYLGXDOVZKRIDFHGLVFULPLQDWLRQ$QHPSOR\HHZKRH[SHULHQFHV
VWHUHRW\SH WKUHDW PD\ VLPXOWDQHRXVO\ HQFRXQWHU GLVFULPLQDWLRQ DQG XQGHUSHUIRUP
:KLOH WKH ODZSHUPLWV UHFRYHU\ IRUPL[HGPRWLYHFODLPV²FODLPV WKDW LQFOXGHERWK
YDOLGDQGGLVFULPLQDWRU\UHDVRQVIRUWKHDGYHUVHHPSOR\PHQWDFWLRQ²XQGHU7LWOH9,,
SODLQWLIIVDUHVHYHUHO\UHVWULFWHGZLWKUHVSHFW WR WKHLUDYDLODEOH UHPHGLHV7LWOH9,,¶V
PL[HGPRWLYH SURYLVLRQ SURYLGHV ³DQ XQODZIXO HPSOR\PHQW SUDFWLFH LV HVWDEOLVKHG
ZKHQ WKHFRPSODLQLQJSDUW\GHPRQVWUDWHV WKDW UDFH FRORU UHOLJLRQ VH[RUQDWLRQDO
RULJLQZDVDPRWLYDWLQJIDFWRUIRUDQ\HPSOR\PHQWSUDFWLFHHYHQWKRXJKRWKHUIDFWRUV
DOVRPRWLYDWHGWKHSUDFWLFH´+RZHYHUDIWHUDSODLQWLIIHVWDEOLVKHVKHUFODLPXQGHU
WKDW SURYLVLRQ DQ HPSOR\HU FDQ DYRLG EDFN SD\ GDPDJHV DQG FRXUWRUGHUHG
UHLQVWDWHPHQWLILWFDQSURYHLW³ZRXOGKDYHWDNHQWKHVDPHDFWLRQLQWKHDEVHQFHRIWKH
LPSHUPLVVLEOHPRWLYDWLQJIDFWRU´7KHPL[HGPRWLYHGRFWULQHWKHUHIRUHGRHVOLWWOHWR
SURWHFWHPSOR\HHV)XUWKHUWKH$'($GRHVQRWSHUPLWPL[HGPRWLYHDFWLRQVDQG
WKH VWDWXV RIPL[HGPRWLYH FODLPV XQGHU WKH $'$ UHPDLQV XQVHWWOHG ,W LV XQFOHDU
ZKHWKHUFRXUWVZLOO LQWHUSUHW WKH VWDWXWH WRFRQIRUPZLWK7LWOH9,,RU WKH$'($
2QFHMRESHUIRUPDQFHGLPLQLVKHVLQWKHZDNHRIVWHUHRW\SHWKUHDWSODLQWLIIVHQMR\YHU\
OLWWOHPHDQLQJIXOOHJDOUHFRXUVHHYHQLIWKH\FDQHVWDEOLVKGLVFULPLQDWLRQRFFXUUHG
,PDJLQHWKLVK\SRWKHWLFDO$IHPDOHHQJLQHHULVDVVLJQHGWRDKLJKVWDWXVSURMHFW
,QUHVSRQVHWRRQHRIKHUVXJJHVWLRQVKHUVXSHUYLVRUVD\V³2IFRXUVH\RXWKLQNWKDW
\RX¶UHDZRPDQ´6KHIHHOVVHOIFRQVFLRXVDQGIDLOVWRPDNHDGGLWLRQDOFRQWULEXWLRQV
QRWSDUWLFLSDWLQJLQDQHTXDOFDSDFLW\WRKHUPDOHFROOHDJXHV+HUODFNRISDUWLFLSDWLRQ
OHDGVKHUWREHWUDQVIHUUHGWRDOHVVSUHVWLJLRXVGHSDUWPHQWEXWIRUFRPSDUDEOHSD\
7KHWUDQVIHUIXUWKHUGLVFRXUDJHVKHUDQGVKHEHJLQVWRDYRLGVHHNLQJIHHGEDFNDQG
HQJDJLQJZLWKKHUFROOHDJXHV(YHQWXDOO\WKHHPSOR\HUWHUPLQDWHVKHU(YHQLIWKH
HQJLQHHU FRXOG HVWDEOLVK WKDW KHU HPSOR\HU HQJDJHG LQ HQRXJK VH[LVW FRQGXFW WR
RYHUFRPHWKHVWUD\UHPDUNVGRFWULQHDQGVXVWDLQDYDOLGFODLPIRUGLVSDUDWHWUHDWPHQW
DQDOUHDG\XQOLNHO\UHVXOWEHFDXVHRIPL[HGPRWLYHMXULVSUXGHQFHDFRXUWFRXOG
ORRN WR KHU GLPLQLVKHG SHUIRUPDQFH WR MXVWLI\ WKH UHVXOWLQJ WHUPLQDWLRQ WKHUHE\
DYRLGLQJSD\LQJKHUGDPDJHVRUKDYLQJWRUHLQVWDWHKHU
$OWKRXJKVRFLHW\VKRXOGVWULYHWRHOLPLQDWHQHJDWLYHVWHUHRW\SHVDOWRJHWKHUHYHQ
DEVHQWH[SOLFLW ILUVWJHQHUDWLRQGLVFULPLQDWLRQ LQ WKHPHDQWLPHZHVKRXOGQRW
LJQRUHWKHYHU\UHDOHIIHFWVRIH[LVWLQJVWHUHRW\SHVRQREMHFWVRIGLVFULPLQDWLRQ


  86&HP
  Id. HJ%
  See *URVVY)%/)LQ6HUYV86DSSO\LQJD³EHFDXVHRI´VWDQGDUG
WR$'($FODLPV
  Compare /HZLVY+XPEROGW$FTXLVLWLRQ&RUS)G WK&LU HQ
EDQF DSSO\LQJGross WR$'$PL[HGPRWLYH FODLPVwith 8QLY RI7H[6Z0HG&WU Y
1DVVDU 6&W   GLVWLQJXLVKLQJ EHWZHHQ VWDWXVEDVHG FODLPV DQG UHWDOLDWLRQ
FODLPVZLWKUHVSHFWWRPL[HGPRWLYHSHUKDSVOHDYLQJWKHGRRURSHQIRU7LWOH,PL[HGPRWLYH
FODLPV
  See 6WXUPsupraQRWHDW
  5REHUVRQ	.XOLNsupra QRWHDW
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
6LPSO\ LJQRULQJ WKH UHDOLWLHV RI VWHUHRW\SH WKUHDW DQG VHFRQGJHQHUDWLRQ
GLVFULPLQDWLRQ EHFDXVH WKH\ DUH WRR FRPSOH[ RU XQVHWWOLQJ ZLOO GR QRWKLQJ WR
GLVPDQWOH WKHLU HIIHFWV %HFDXVH H[LVWLQJ ODZ IDOOV VKRUW WKLV $UWLFOH SURSRVHV
PRYLQJEH\RQGWKHDGYHUVHHPSOR\PHQWDFWLRQ
B. Beyond the Adverse Employment Action 
$OWKRXJKWKHDGYHUVHHPSOR\PHQWDFWLRQUHPDLQVWKHSDUDGLJPDWLFHPSOR\PHQW
GLVFULPLQDWLRQ KDUP LW LV QRW WKH VROH OHJDOO\ DFWLRQDEOH KDUP DVVRFLDWHG ZLWK
GLVFULPLQDWLRQRQWKHMRE7KLVVXESDUWH[SORUHVWKHZD\VLQZKLFKERWKFRXUWVDQG
OHJLVODWXUHVKDYHH[SDQGHGWKHQRWLRQRIZKDWFRQVWLWXWHVDQDFWLRQDEOHZURQJLQWKH
FRQWH[W RI HPSOR\PHQW 7KHVH ODZV DQG GRFWULQHV H[SUHVV D ZLOOLQJQHVV WR WKLQN
EH\RQGWKHDGYHUVHHPSOR\PHQWDFWLRQ
+RVWLOH:RUN(QYLURQPHQW'RFWULQH
$VH[SODLQHGLQ3DUW,7LWOH9,,SUHYHQWVHPSOR\HUVIURPHQJDJLQJLQDYDULHW\RI
DGYHUVHHPSOR\PHQWDFWLRQVVXFKDVIDLOLQJWRKLUHILULQJRUFODVVLI\LQJHPSOR\HHV
RQWKHEDVLVRIUDFHFRORUUHOLJLRQVH[RUQDWLRQDORULJLQ'HVSLWHWKHVWDWXWH¶VIRFXV
RQH[SOLFLW LQWHQWLRQDOGLVFULPLQDWLRQFRXUWV KDYH LQWHUSUHWHG7LWOH9,, WRFRYHUD
EURDGHUUDQJHRIHPSOR\PHQWGLVFULPLQDWLRQKDUPVLQNHHSLQJZLWKWKHVSLULWRIWKH
ODZ 7KLV $UWLFOH KDV DOUHDG\ GHVFULEHG RQH RI WKHVH GRFWULQHV GLVSDUDWH LPSDFW
+RZHYHU DQRWKHU MXGJHPDGH FDQRQ SURYLGHV DQ HYHQ PRUH XVHIXO EDVLV IRU
H[SDQGLQJ HPSOR\PHQW GLVFULPLQDWLRQ KDUPV SODLQWLIIVPD\ VXH IRU KRVWLOHZRUN
HQYLURQPHQWV
,QFODLPVIRUKRVWLOHZRUNHQYLURQPHQWOLWLJDQWVGRQRWKDYHWRGHPRQVWUDWHWKDW
WKH\ H[SHULHQFHG DQ DGYHUVH HPSOR\PHQW DFWLRQ EXW UDWKHU WKDW WKH UHOHYDQW
FRQGXFW³KDVWKHSXUSRVHRUHIIHFWRIXQUHDVRQDEO\LQWHUIHULQJZLWKDQLQGLYLGXDO¶V
ZRUN SHUIRUPDQFH RU FUHDWLQJ DQ LQWLPLGDWLQJ KRVWLOH RU RIIHQVLYH ZRUNLQJ
HQYLURQPHQW´:KLOH WKHUHJXODWLRQTXRWHGKHUHSHUWDLQV WRVH[XDOKDUDVVPHQW
WKH ((2& KDV WDNHQ WKH SRVLWLRQ WKDW WKRVH VDPH SULQFLSOHV DSSO\ HTXDOO\ WR
KDUDVVPHQWRQ WKHEDVLV RI UDFHRU FRORU7RSUHYDLO LQ D FDVHRI KRVWLOHZRUN
HQYLURQPHQW IRU VH[XDO KDUDVVPHQW SODLQWLIIV PXVW JHQHUDOO\ VKRZ WKDW  WKH
FRQGXFW ZDV VR VHYHUH RU SHUYDVLYH DV WR DOWHU WKH WHUPV DQG FRQGLWLRQV RI
HPSOR\PHQWWKHFRQGXFWZDVRIIHQVLYHWRWKHLQGLYLGXDOSODLQWLIIDQGWKH
FRQGXFWZRXOGKDYHOLNHZLVHEHHQRIIHQVLYHWRDUHDVRQDEOHSHUVRQ:LWKUHVSHFW
WRKRVWLOHZRUNHQYLURQPHQWVEDVHGRQUDFHRUFRORUFRXUWVKDYHUHTXLUHGSODLQWLIIV
WRGHPRQVWUDWH WKDW  XQZHOFRPHKDUDVVPHQWRFFXUUHG  WKH KDUDVVPHQWZDV
EDVHG RQ SURWHFWHG VWDWXV DQG  WKH KDUDVVPHQW DOWHUHG D FRQGLWLRQ RI


  See *UHHQsupra QRWHDWPDNLQJDVLPLODUSRLQWZLWKUHVSHFWWRVWUXFWXUDO
GLVFULPLQDWLRQ
  *UHHQ supra QRWH DW  QRWLQJ WKH DEVHQFHRI WKHQHHG IRU ³DQ LGHQWLILDEOH
GLVFUHWHDGYHUVHHPSOR\PHQWDFWLRQ´LQKRVWLOHZRUNHQYLURQPHQWFODLPV
  &)5D((2&JXLGHOLQHVIRUVH[XDOKDUDVVPHQW
  Id. DQ
  /(;./$5621(03/2<0(17',6&5,0,1$7,21GHG
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
HPSOR\PHQW&ODLPVIRUKRVWLOHZRUNHQYLURQPHQWGHPRQVWUDWHWKDWDQRXWULJKW
DGYHUVH HPSOR\PHQW DFWLRQ VXFK DV ILULQJ RU IDLOLQJ WR SURPRWH DUH DW WLPHV
XQQHFHVVDU\IRUHVWDEOLVKLQJYDOLGFODLPVIRUHPSOR\PHQWGLVFULPLQDWLRQ,QVWHDG
LW PD\ EH HQRXJK IRU DQ HPSOR\HH WR VKRZ WKDW KHU HPSOR\HU¶V FRQGXFW KDG D
GHOHWHULRXVHIIHFWRQKHUDELOLW\WRSHUIRUPKHUMRE
3XUVXDQW WR 7LWOH 9,, VH[XDO KDUDVVPHQW SODLQWLIIV PD\ EH HQWLWOHG WR
FRPSHQVDWRU\DQGSXQLWLYHGDPDJHVDVZHOODVLQMXQFWLYHUHOLHI,QFDVHVZKHUH
QR ³WDQJLEOH HPSOR\PHQW DFWLRQV´ KDYH WDNHQ SODFH WKH 6XSUHPH &RXUW KDV
DFNQRZOHGJHG D WZRSURQJ DIILUPDWLYH GHIHQVH WR VH[XDO KDUDVVPHQW FODLPV
3XUVXDQWWRWKDWGHIHQVHDQHPSOR\HUFDQDYRLGOLDELOLW\E\GHPRQVWUDWLQJ³WKDW
WKHHPSOR\HUH[HUFLVHGUHDVRQDEOHFDUHWRSUHYHQWDQGFRUUHFWSURPSWO\DQ\VH[XDOO\
KDUDVVLQJEHKDYLRU´DQG³WKDWWKHSODLQWLIIHPSOR\HHXQUHDVRQDEO\IDLOHGWRWDNH
DGYDQWDJHRIDQ\SUHYHQWLYHRUFRUUHFWLYHRSSRUWXQLWLHVSURYLGHGE\WKHHPSOR\HURU
WR DYRLG KDUP RWKHUZLVH´ :ULWWHQ DQWLKDUDVVPHQW SROLFLHV ZLWK JULHYDQFH
SURFHGXUHVDUHQRWSHUVHQHFHVVDU\IRUWKHGHIHQVHKRZHYHUWKH\VSHDNVWURQJO\WR
WKHILUVWHOHPHQW)XUWKHULIWKHHPSOR\HUFDQGHPRQVWUDWHWKHDIIHFWHGHPSOR\HH
IDLOHG WR WDNHDGYDQWDJHRIVXFKDSROLF\ LWZLOO W\SLFDOO\EHHQRXJK WRIXOILOO WKH
VHFRQG SURQJ $OWKRXJK FRXUWV²DQG ODWHU &RQJUHVV²DFNQRZOHGJHG WKH
SRVVLELOLW\RIKRVWLOHZRUNHQYLURQPHQWFODLPVDEVHQWDGYHUVHHPSOR\PHQWDFWLRQV
WKRXJKWIXOHPSOR\HUSROLFLHVPD\VHUYHDVGHIHQVHVLQWKHVHNLQGVRIFDVHV
$'$¶VDQG*,1$¶V3ULYDF\3URYLVLRQV
+RVWLOHZRUNHQYLURQPHQWGRFWULQHGHPRQVWUDWHVKRZMXGJHVKDYHH[SDQGHGZKDW
FRQVWLWXWHV DQ HPSOR\PHQWGLVFULPLQDWLRQKDUP/HJLVODWRUV FRXOG OLNHZLVH FUHDWH
QHZNLQGVRIDQWLGLVFULPLQDWLRQKDUPV&RQJUHVVKDVDOUHDG\H[SDQGHGWKHVWDWXWRU\
GHILQLWLRQ RI GLVFULPLQDWLRQ SDVW WKH DGYHUVH HPSOR\PHQW DFWLRQ RQ DW OHDVW WZR
RFFDVLRQV WKH $'$¶V PHGLFDO H[DPLQDWLRQ SURYLVLRQV DQG *,1$¶V SULYDF\
SURWHFWLRQ
8QGHUWKH$'$DQHPSOR\HUFDQQRW³FRQGXFWDPHGLFDOH[DPLQDWLRQRUPDNH
LQTXLULHV RI D MRE DSSOLFDQW DV WR ZKHWKHU VXFK DSSOLFDQW LV DQ LQGLYLGXDO ZLWK D


   -2+1)%8&./(< ,9	0,&+$(/5/,1'6$<'()(16(2)(48$/(03/2<0(17
&/$,06
  See 86&$see also &LYLO5LJKWV$FWRI3XE/1R
6WDWFRGLILHGDVDPHQGHGLQVFDWWHUHGVHFWLRQVRI86& H[SODLQLQJ
WKDWRQHSXUSRVHRI WKH&LYLO5LJKWV$FWRIZDV³WRSURYLGHDSSURSULDWHUHPHGLHVIRU
LQWHQWLRQDOGLVFULPLQDWLRQDQGXQODZIXOKDUDVVPHQWLQWKHZRUNSODFH´
  )DUDJKHUY&LW\RI%RFD5DWRQ86see also %XUOLQJWRQ,QGXV
Y(OOHUWK866WXUPsupra QRWHDW±
  Burlington Indus.86DW
  Id.³:KLOHSURRIWKDWDQHPSOR\HUKDGSURPXOJDWHGDQDQWLKDUDVVPHQWSROLF\ZLWK
FRPSODLQWSURFHGXUHLVQRWQHFHVVDU\LQHYHU\LQVWDQFHDVDPDWWHURIODZWKHQHHGIRUDVWDWHG
SROLF\VXLWDEOHWRWKHHPSOR\PHQWFLUFXPVWDQFHVPD\DSSURSULDWHO\EHDGGUHVVHGLQDQ\FDVH
ZKHQOLWLJDWLQJWKHILUVWHOHPHQWRIWKHGHIHQVH´
  Id. ³$QGZKLOHSURRIWKDWDQHPSOR\HHIDLOHGWRIXOILOOWKHFRUUHVSRQGLQJREOLJDWLRQ
RIUHDVRQDEOHFDUHWRDYRLGKDUPLVQRWOLPLWHGWRVKRZLQJDQXQUHDVRQDEOHIDLOXUHWRXVHDQ\
FRPSODLQWSURFHGXUHSURYLGHGE\WKHHPSOR\HUDGHPRQVWUDWLRQRIVXFKIDLOXUHZLOOQRUPDOO\
VXIILFHWRVDWLVI\WKHHPSOR\HU¶VEXUGHQXQGHUWKHVHFRQGHOHPHQWRIWKHGHIHQVH´
 INDIANA LAW JOURNAL >9RO

GLVDELOLW\RU DV WR WKHQDWXUH RU VHYHULW\RI VXFKGLVDELOLW\´$IWHU DQ HPSOR\HU
H[WHQGV DQ RIIHU WKH HPSOR\HUPD\ UHTXLUH WKH DSSOLFDQW WR VXEPLW WR DPHGLFDO
HQWUDQFH H[DP $V VRRQ DV WKH HPSOR\HH EHJLQV ZRUN WKH HPSOR\HU LV DJDLQ
IRUELGGHQIURPUHTXLULQJDPHGLFDOH[DPRUDVNLQJDERXWWKHSUHVHQFHRUVHYHULW\RI
WKHHPSOR\HH¶VGLVDELOLW\XQOHVVWKHH[DPRULQTXLU\LV MREUHODWHGDQGFRQVLVWHQW
ZLWKEXVLQHVVQHFHVVLW\)XUWKHUPRUHXQOLNHWKHVWDWXWH¶VRWKHUSURWHFWLRQVFRXUWV
KDYHDSSOLHGWKH$'$¶VSURKLELWLRQRQPHGLFDOH[DPLQDWLRQVWRHPSOR\HHVZLWKDQG
ZLWKRXWGLVDELOLWLHV&ODLPDQWVGRQRWKDYHWRSURYHWKHWKUHVKROGUHTXLUHPHQWRI
EHLQJDSHUVRQZLWKDGLVDELOLW\WKDWLVQHFHVVDU\IRUWKHVWDWXWH¶VRWKHUSURYLVLRQV
:KLOHWKH$'$FRQWDLQVSURYLVLRQVWKDWEDULQTXLULHVDQGSURKLELWGLVFULPLQDWLRQLW
GRHV QRW LQGLFDWH ZKDW FRQVWLWXWHV DSSURSULDWH UHOLHI IRU FDVHV ZKHQ WKHUH LV QR
DGYHUVHHPSOR\PHQWDFWLRQ3ODLQWLIIVKDYHPDQDJHGWRREWDLQLQMXQFWLYHUHOLHIIRU
LQDSSURSULDWHPHGLFDOLQTXLULHV\HWWKH\PD\KDYHWRHVWDEOLVKDFRJQL]DEOHLQMXU\
WRUHFHLYHGDPDJHV
7KXVZLWKWKHH[FHSWLRQRIWKHYHU\VSHFLILFMRERUVDIHW\UHODWHGFLUFXPVWDQFHV
GLVFXVVHG LQ 3DUW ,9& WKH $'$ IRUELGV HPSOR\HUV IURP DVNLQJ DERXW WKHLU
HPSOR\HHV¶ GLVDELOLWLHV UHJDUGOHVV RI ZKHWKHU WKRVH LQGLYLGXDOV DFWXDOO\ KDYH
GLVDELOLWLHV,PSRUWDQWO\WKRVHLQTXLULHVFRQVWLWXWHGLVFULPLQDWLRQZLWKLQWKHPHDQLQJ
RIWKHVWDWXWHGHVSLWHWKHDEVHQFHRIDQDGYHUVHHPSOR\PHQWDFWLRQ
7KH*HQHWLF,QIRUPDWLRQ1RQGLVFULPLQDWLRQ$FW*,1$KRZHYHURIIHUVHYHQ
PRUH UREXVW SURWHFWLRQ ,Q DGGLWLRQ WR *,1$¶V DQWLGLVFULPLQDWLRQ SURWHFWLRQ
GHVFULEHG LQ 3DUW , WKH VWDWXWH DOVR SURKLELWV HPSOR\HUV IURP REWDLQLQJ JHQHWLF
LQIRUPDWLRQ VWDWLQJ WKDW WKH\ FDQQRW ³UHTXHVW UHTXLUH RU SXUFKDVH JHQHWLF
LQIRUPDWLRQZLWKUHVSHFWWRDQHPSOR\HHRUDIDPLO\PHPEHURIWKHHPSOR\HH´
:KLOH WKH VWDWXWH FDUYHV RXW VRPH H[FHSWLRQV IRU WKH YDOLG DFTXLVLWLRQ RI JHQHWLF
LQIRUPDWLRQE\HPSOR\HUVXQOLNH WKH$'$*,1$GRHVQRWSHUPLW FRQGLWLRQDO
RIIHUV
7KH $'$¶V DQG *,1$¶V SULYDF\ SURYLVLRQV WKHUHIRUH LQGLFDWH &RQJUHVV¶V
ZLOOLQJQHVV WR SURWHFW DJDLQVW GLVFULPLQDWLRQ LQ FLUFXPVWDQFHV ZKHQ DQ DGYHUVH
HPSOR\PHQWDFWLRQKDVQRWRFFXUUHG


  86&G$
  See infra QRWHDQGDFFRPSDQ\LQJWH[W
  86&G$
  See, e.g.&RQUR\Y1<6WDWH'HS¶WRI&RUU6HUYV)GG&LU
  Seesupra QRWHDQGDFFRPSDQ\LQJWH[W
  See %DUQHVY&RFKUDQ)6XSS6')ODKROGLQJWKDWWKHHPSOR\HU
KDG OHJLWLPDWH QRQGLVFULPLQDWRU\ UHDVRQV IRU KLULQJ EXW HQMRLQLQJ LW IURP IXWXUH PHGLFDO
LQTXLULHV
  See $UPVWURQJY7XUQHU,QGXV)GWK&LU 
  86&  IIE  /LNH WKH$'$*,1$GRHV QRW SURYLGHGLIIHUHQW
UHPHGLHVIRULWVSULYDF\DQGDQWLGLVFULPLQDWLRQSURYLVLRQV7KHLVVXHRIGDPDJHVIRUYLRODWLRQV
RI*,1$¶VSULYDF\SURYLVLRQVUHPDLQVKD]\7KHVWDWXWHSURYLGHV WKDW7LWOH ,, OLWLJDQWVFDQ
UHFRYHUWKHVDPHFRPSHQVDWRU\DQGSXQLWLYHGDPDJHVWKDWDUHSURYLGHGXQGHUWKH&LYLO5LJKWV
$FWSee id. IID&)5E+RZHYHUWKHSULYDF\SURYLVLRQ
LV XQLTXH WR *,1$ PHDQLQJ WKDW WKH UHPHGLHV FUHDWHG IRU WKH DQWLGLVFULPLQDWLRQ KDUPV
SURWHFWHG E\ WKH &LYLO 5LJKWV $FW DUH GHVLJQHG IRU DGYHUVH HPSOR\PHQW DFWLRQV DQG QRW
LQTXLULHVUHODWHGWRSURWHFWHGVWDWXV
  See86& IIE±
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
6WDWH/DZ
,Q DGGLWLRQ WR *,1$ DQG WKH $'$ VHYHUDO VWDWH OHJLVODWXUHV KDYH H[SOLFLWO\
EDQQHG HPSOR\HUV IURP DVNLQJ DERXW SURWHFWHG VWDWXV LQ FHUWDLQ FLUFXPVWDQFHV
PDLQO\SUHHPSOR\PHQW$SSUR[LPDWHO\WZHQW\ILYHVWDWHVKDYHVXFKOHJLVODWLRQ
&DOLIRUQLD¶VYHUVLRQSURYLGHV
,W LV DQXQODZIXOHPSOR\PHQWSUDFWLFHXQOHVVEDVHGXSRQ DERQD ILGH
RFFXSDWLRQDO TXDOLILFDWLRQ RU H[FHSW ZKHUH EDVHG XSRQ DSSOLFDEOH
VHFXULW\ UHJXODWLRQV HVWDEOLVKHG E\ WKH 8QLWHG 6WDWHV RU WKH 6WDWH RI
&DOLIRUQLD)RUDQ\HPSOR\HURUHPSOR\PHQWDJHQF\WRPDNHDQ\
QRQMREUHODWHG LQTXLU\ RI DQ HPSOR\HH RU DSSOLFDQW HLWKHU YHUEDO RU
WKURXJKXVHRIDQDSSOLFDWLRQIRUPWKDWH[SUHVVHVGLUHFWO\RULQGLUHFWO\
DQ\OLPLWDWLRQVSHFLILFDWLRQRUGLVFULPLQDWLRQDVWRUDFHUHOLJLRXVFUHHG
FRORU QDWLRQDO RULJLQ DQFHVWU\ SK\VLFDO GLVDELOLW\ PHQWDO GLVDELOLW\
PHGLFDO FRQGLWLRQ JHQHWLF LQIRUPDWLRQ PDULWDO VWDWXV VH[ JHQGHU
JHQGHU LGHQWLW\JHQGHUH[SUHVVLRQDJH VH[XDORULHQWDWLRQRUPLOLWDU\
DQGYHWHUDQVWDWXV
:KLOHWKH&DOLIRUQLDODZSURKLELWVSUHHPSOR\PHQWLQTXLULHVWKDWLQGLFDWHDSRVVLEOH
GLVFULPLQDWRU\PRWLYHWKHVWDWXWH¶VLQWHUSUHWDWLYHUHJXODWLRQVSURKLELWDQ\TXHVWLRQ
E\DQHPSOR\HUWKDWFRXOGLGHQWLI\WKHDSSOLFDQW¶VSURWHFWHGVWDWXV7KH&DOLIRUQLD
'HSDUWPHQWRI)DLU(PSOR\PHQWDQG+RXVLQJSXEOLVKHVDSDPSKOHWIRUHPSOR\HUV
LQFRQMXQFWLRQZLWKLWVSURKLELWLRQRQSUHHPSOR\PHQWLQTXLULHV7KH'HSDUWPHQW
DGYLVHV HPSOR\HUV QRW WR LQTXLUH LQWR P\ULDG WKLQJV 7KH OLVW RI XQDFFHSWDEOH
LQTXLULHVQRWVXUSULVLQJO\LQFOXGHVVXEMHFWVOLNHUDFHVH[QDWLRQDORULJLQUHOLJLRQ
DJHDQGGLVDELOLW\<HWLQDGGLWLRQWRWKHVHYHU\FOHDUH[DPSOHVRISURWHFWHGVWDWXV
WKHSDPSKOHWDOVRZDUQVHPSOR\HUVQRW WRDVNTXHVWLRQVUHODWHG WRZKHQDSHUVRQ
JUDGXDWHGDSHUVRQ¶VKDLU H\HFRORURUFRPSOH[LRQDQGTXHVWLRQVDERXWJHQHUDO
KHDOWK:KLOHWKHVWDWXWRU\ODQJXDJHLVQDUURZWKHLPSOHPHQWLQJUHJXODWLRQVJLYH
WKHSURKLELWLRQRQSUHHPSOR\PHQWLQTXLULHVIDUZLGHUEUHDGWK,GHQWLFDOWRLWVIHGHUDO
FRXQWHUSDUWV WKH &DOLIRUQLD VWDWXWH GRHV QRW GLVWLQJXLVK EHWZHHQ UHPHGLHV IRU
LPSURSHULQTXLULHVDQGUHPHGLHVIRUDGYHUVHHPSOR\PHQWDFWLRQV


  $PRQJ WKH VWDWHV OLPLWLQJ DQ HPSOR\HU¶V DELOLW\ WR LQTXLUH DERXW SURWHFWHG VWDWXV
SUHHPSOR\PHQW DUH $ODVND $UL]RQD &DOLIRUQLD &RORUDGR +DZDLL ,GDKR ,OOLQRLV E\
UHJXODWLRQ.DQVDV0DLQH0DVVDFKXVHWWV0LFKLJDQ0LQQHVRWD0LVVRXUL 1HYDGD1HZ
+DPSVKLUH1HZ -HUVH\1HZ0H[LFR1HZ<RUN2KLR2NODKRPD 3HQQV\OYDQLD5KRGH
,VODQG8WDK:DVKLQJWRQ:HVW9LUJLQLDDQG:LVFRQVLQSee/(;./$5621	7+(2'25(
)6+8/76(03/2<0(176&5((1,1*
  &$/*29¶7&2'(G:HVW
  See&$/&2'(5(*6WLWE³,QTXLULHVWKDWGLUHFWO\RULQGLUHFWO\
LGHQWLI\DQLQGLYLGXDORQDEDVLVHQXPHUDWHGLQWKH$FWDUHXQODZIXOXQOHVVPDGHSXUVXDQWWR
DSHUPLVVLEOHGHIHQVH´
  See &$/ '(3¶7 2) )$,5 (03¶7 $1'+286 (03/2<0(17 ,148,5,(6 available at
KWWSZZZGIHKFDJRYUHVGRFV3XEOLFDWLRQV')(+SGI>KWWSSHUPDFF4/3)/;<@
  Id.
  Id. 
  Id.
 INDIANA LAW JOURNAL >9RO

$VPHQWLRQHGHYHQDEVHQWRXWULJKWOHJDOSURKLELWLRQVLWLVDZLGHO\DFFHSWHGEHVW
SUDFWLFHIRUHPSOR\HUVQRWWRDVNDERXWSURWHFWHGVWDWXVOHVWWKRVHLQTXLULHVEHXVHG
WR HVWDEOLVK HYLGHQFH RI GLVFULPLQDWLRQ LQ WKH HYHQW RI DQ DGYHUVH HPSOR\PHQW
DFWLRQ:KLOHWKLVJHQHUDOQRUPDJDLQVWLQTXLULHVLQWRSURWHFWHGVWDWXVPD\GRVRPH
ZRUN WR FRPEDW WKH SRWHQWLDO IRU VWHUHRW\SH WKUHDW LQ HPSOR\PHQW LW IDLOV WR GR
HQRXJK)LUVWLWRQO\WDUJHWVRQHSRWHQWLDOW\SHRIVWHUHRW\SHWKUHDWWULJJHU6HFRQG
VXFKSROLFLHVWHQGWREHHPSKDVL]HGDWWKHDSSOLFDWLRQVWDJHHQFRXUDJLQJHPSOR\HUV
QRWWRDVNDERXWSURWHFWHGVWDWXVGXULQJLQWHUYLHZVDQGIDLOLQJWRH[WHQGLQWRDFWXDO
HPSOR\PHQW 7KLUG EHFDXVH WKH TXHVWLRQV WKHPVHOYHV DUH E\ DQG ODUJH QRW
LQGHSHQGHQWO\ OHJDOO\ DFWLRQDEOH WKH HPSOR\HH PXVW ZDLW XQWLO DQ DGYHUVH
HPSOR\PHQWDFWLRQKDVRFFXUUHGDQGDVWHUHRW\SHWKUHDWKDVSHUKDSVDOUHDG\GRQH
LWVGDPDJH
/LNH WKH KRVWLOH ZRUN HQYLURQPHQW GRFWULQH DQG WKH $'$ DQG *,1$ WKHVH
VWDWXWHVGHPRQVWUDWHWKDWODZPDNHUVDUHZLOOLQJWRSURWHFWHPSOR\HHVIURPPRUHWKDQ
MXVWDGYHUVHHPSOR\PHQWDFWLRQVLQWKHHIIRUWWRHQGGLVFULPLQDWLRQ
B. Tensions 
:KLOH FRQGXFW WKDW DFWLYDWHV VWHUHRW\SH WKUHDWPD\ OHDG WRZHOIDUH UHGXFWLRQV
LQTXLULHVUHODWHGWRSURWHFWHGVWDWXVFRXOGDFKLHYHLPSRUWDQWJRDOVVXFKDVZRUNSODFH
VDIHW\ GLYHUVLW\ DQG DFFRPPRGDWLRQ &RQVHTXHQWO\ H[SDQGLQJ WKH QRWLRQ RI DQ
HPSOR\PHQWGLVFULPLQDWLRQKDUPWKURXJKHLWKHUVWDWXWHRUFRPPRQODZVKRXOGDOVR
SURYLGHDVHULHVRIH[FHSWLRQVRUSRWHQWLDOGHIHQVHVWRHQVXUHWKDW LWGRHVQRWFKLOO
VRFLDOO\YDOXDEOHHPSOR\HUFRQGXFW
-RE5HODWHG,QTXLULHVDQG:RUNSODFH6DIHW\
6RPHWLPHV DQ LQGLYLGXDO¶V SURWHFWHG VWDWXV ZLOO LPSDFW KHU DELOLW\ WR GR D
SDUWLFXODU MRE &XUUHQW IHGHUDO HPSOR\PHQW GLVFULPLQDWLRQ VWDWXWHV DFFRXQW IRU
FLUFXPVWDQFHVLQZKLFKDQLQGLYLGXDO¶VSURWHFWHGVWDWXVUHQGHUVKHUXQTXDOLILHGIRU
WKHMRERUXQDEOHWRSHUIRUPWKHMREVDIHO\:KHQDQHPSOR\HUDVNVDERXWSURWHFWHG
VWDWXVIRUYDOLGTXDOLILFDWLRQRUZRUNSODFHVDIHW\UHDVRQVWKRVHLQTXLULHVDUHQRW\HW
KDUPIXO
2QHZD\LQZKLFKHPSOR\PHQWGLVFULPLQDWLRQOHJLVODWLRQHQVXUHVWKDWHPSOR\HUV
ZLOO QRW EH IRUFHG WR KLUH XQTXDOLILHG LQGLYLGXDOV LV WKH ERQD ILGH RFFXSDWLRQ
TXDOLILFDWLRQ%)24GHIHQVH3XUVXDQWWRD%)24GHIHQVHWKHUHDUHVRPHTXDOLWLHV
WKDW²ZKLOH QRUPDOO\ ZRXOG FRQVWLWXWH GLVFULPLQDWLRQ ZKHQ FRQVLGHUHG²DUH
QHFHVVDU\IRUSHUIRUPLQJFHUWDLQMREV7KXV%)24VDOORZHPSOR\HUVWRLQWHQWLRQDOO\
WDNHSURWHFWHGVWDWXVLQWRDFFRXQWXQGHUOLPLWHGFLUFXPVWDQFHV%RWK7LWOH9,,DQGWKH
$'($FRQWDLQVXFKSURYLVLRQV7LWOH9,,¶V%)24SURYLVLRQUHDGV


  See supra QRWHDQGDFFRPSDQ\LQJWH[W
  See supra QRWHDQGDFFRPSDQ\LQJWH[W
  86&I86&HHsee also /$5621	
6+8/7=supraQRWHDW 
  86&I86&HH
@ EMPLOYMENT DISCRIMINATION HARMS 

>,@WVKDOOQRWEHDQXQODZIXOHPSOR\PHQWSUDFWLFHIRUDQHPSOR\HUWRKLUH
DQGHPSOR\HPSOR\HHVRQWKHEDVLVRI>WKHLU@UHOLJLRQVH[RUQDWLRQDO
RULJLQLQWKRVHFHUWDLQLQVWDQFHVZKHUHUHOLJLRQVH[RUQDWLRQDORULJLQLV
DERQDILGHRFFXSDWLRQDOTXDOLILFDWLRQUHDVRQDEO\QHFHVVDU\WRWKHQRUPDO
RSHUDWLRQRIWKDWSDUWLFXODUEXVLQHVVRUHQWHUSULVH
$OWKRXJKHPSOR\HUVPD\DVVHUW D%)24GHIHQVHZLWK UHVSHFW WR UHOLJLRQ VH[RU
QDWLRQDORULJLQ WKH\PD\QRWGRVRZLWKUHVSHFW WR UDFH&RXUWVKDYHSHUPLWWHG
%)24VLQ7LWOH9,,VXLWVPRVWIUHTXHQWO\LQWKHFRQWH[WRIVH[GLVFULPLQDWLRQIRU
UHDVRQVUHODWHGWRSULYDF\HJKLULQJRQO\IHPDOHFRUUHFWLRQVRIILFHUVIRUDZRPHQ¶V
SULVRQ WR SUHVHUYH WKH GLJQLW\ RI WKH SULVRQ¶V LQPDWHV VDIHW\ HJ SURKLELWLQJ
SUHJQDQW IOLJKW DWWHQGDQWV EHFDXVH RI WKHLU GLPLQLVKHG DELOLW\ WR SHUIRUP WKH
QHFHVVDU\DFWLRQVLQWKHFDVHRIDQHPHUJHQF\DQGDXWKHQWLFLW\HJDOORZLQJWKH
KLULQJRISHUIRUPHUVRUDFWRUVRIRQHVH[6LPLODUO\WKH$'($¶V%)24VHFWLRQ
SURYLGHV
,WVKDOOQRWEHXQODZIXOIRUDQHPSOR\HUHPSOR\PHQWDJHQF\RUODERU
RUJDQL]DWLRQ    WR WDNH DQ\ DFWLRQ RWKHUZLVH SURKLELWHG XQGHU
VXEVHFWLRQVDEFRUHRIWKLVVHFWLRQZKHUHDJHLV DERQDILGH
RFFXSDWLRQDOTXDOLILFDWLRQUHDVRQDEO\QHFHVVDU\WRWKHQRUPDORSHUDWLRQ
RI WKH SDUWLFXODU EXVLQHVV RU ZKHUH WKH GLIIHUHQWLDWLRQ LV EDVHG RQ
UHDVRQDEOHIDFWRUVRWKHUWKDQDJH
,QWKHFRQWH[WRIDJHDYDOLG%)24ZRXOGEHDPDQGDWRU\UHWLUHPHQWDJHIRUVFKRRO
EXV GULYHUV IRU UHDVRQV UHODWHG WR SXEOLF VDIHW\ /LNH LWV IHGHUDO FRXQWHUSDUWV
&DOLIRUQLD¶VVWDWHHPSOR\PHQWGLVFULPLQDWLRQVWDWXWHDQGLWVDFFRPSDQ\LQJUHJXODWLRQV
DOORZIRU%)24VDVZHOODVGHIHQVHVRIEXVLQHVVQHFHVVLW\DQGMREUHODWHGQHVV


  86&HH  
  Id. 
  See .DWLH 0DQOH\ The BFOQ Defense: Title VII’s Concession to Gender 
Discrimination'8.(-*(1'(5/	32/¶<±GLVFXVVLQJVXFFHVVIXO
XVHVRIWKH%)24GHIHQVH
  86&I
  See, e.g. 0DNLY&RPP¶URI(GXF)6XSS1'1< XSKROGLQJD
PDQGDWRU\UHWLUHPHQWDJHIRUVFKRROEXVGULYHUVBut see 7XOOLVY/HDU6FK,QF)G
 WK &LU  VWULNLQJ GRZQ D PDQGDWRU\ UHWLUHPHQW DJH IRU VFKRRO EXV GULYHUV
EHFDXVHWKHVFKRROIDLOHGWRSUHVHQWHYLGHQFHWRVXSSRUWD%)24
  See &$/ *29¶7 &2'(  G :HVW  ³7KLV SDUW GRHV QRW SURKLELW DQ
HPSOR\HU RU HPSOR\PHQW DJHQF\ IURP LQTXLULQJ LQWR WKH DJH RI DQ DSSOLFDQW RU IURP
VSHFLI\LQJDJHOLPLWDWLRQVZKHUHWKHODZFRPSHOVRUSURYLGHVIRUWKDWDFWLRQ´&$/&2'(
5(*6WLW³D%RQD)LGH2FFXSDWLRQDO4XDOLILFDWLRQ%)24:KHUHDQ
HPSOR\HURURWKHUFRYHUHGHQWLW\KDVDSUDFWLFHWKDWRQLWVIDFHH[FOXGHVDQHQWLUHJURXSRI
LQGLYLGXDOVRQDEDVLVHQXPHUDWHGLQWKH$FWHJDOOZRPHQRUDOOLQGLYLGXDOVZLWKORZHU
EDFNGHIHFWV WKHHPSOR\HURURWKHUFRYHUHGHQWLW\PXVWSURYHWKDWWKHSUDFWLFHLVMXVWLILHG
EHFDXVHDOORUVXEVWDQWLDOO\DOORIWKHH[FOXGHGLQGLYLGXDOVDUHXQDEOHWRVDIHO\DQGHIILFLHQWO\
SHUIRUPWKHMRELQTXHVWLRQDQGEHFDXVHWKHHVVHQFHRIWKHEXVLQHVVRSHUDWLRQZRXOGRWKHUZLVH
EH XQGHUPLQHG E%XVLQHVV1HFHVVLW\:KHUH DQ HPSOR\HU RU RWKHU FRYHUHG HQWLW\ KDV D
IDFLDOO\ QHXWUDO SUDFWLFH WKDW KDV DQ DGYHUVH LPSDFW LH LV GLVFULPLQDWRU\ LQ HIIHFW WKH
HPSOR\HURURWKHUFRYHUHGHQWLW\PXVWSURYHWKDWWKHUHH[LVWVDQRYHUULGLQJOHJLWLPDWHEXVLQHVV
 INDIANA LAW JOURNAL >9RO

7KH$'$DOVRFRQWDLQVFHUWDLQSURYLVLRQVGHVLJQHGWRJXDUDQWHHWKDWFRPSO\LQJ
ZLWKWKHVWDWXWHGRHVQRWUHTXLUHHPSOR\HUVWRKLUHSHRSOHZKRFDQQRWSHUIRUPWKH
MRE VDIHO\ )RU H[DPSOH 7LWOH , OLPLWV PRVW RI LWV SURWHFWLRQV WR ³TXDOLILHG
LQGLYLGXDOV´ZLWKGLVDELOLWLHVWKDWLVSHRSOHZLWKGLVDELOLWLHV³ZKRZLWKRUZLWKRXW
UHDVRQDEOH DFFRPPRGDWLRQ FDQ SHUIRUP WKH HVVHQWLDO IXQFWLRQV´ RI WKH MRE LQ
TXHVWLRQ $GGLWLRQDOO\ HPSOR\HUV FDQ PDNH SUHHPSOR\PHQW MREUHODWHG
LQTXLULHVDQGDVPHQWLRQHGIROORZLQJWKHLQLWLDOKLULQJSURFHVVHPSOR\HUVPD\
FRQGLWLRQWKHLU ILQDORIIHUVRQPHGLFDOVFUHHQLQJVRIWKHLUSRWHQWLDOHPSOR\HHVEXW
RQO\ZKHQWKRVHVFUHHQLQJVDUHMREUHODWHGLPSRVHGXQLIRUPO\DQGNHSW
FRQILGHQWLDO,IDQHPSOR\HUFKRRVHVQRWWRKLUHDQLQGLYLGXDOEDVHGRQKHULQDELOLW\
WRPHHWDTXDOLILFDWLRQVWDQGDUGWKDWTXDOLILFDWLRQVWDQGDUGPXVWEHMREUHODWHGDQG
FRQVLVWHQWZLWKEXVLQHVVQHFHVVLW\)LQDOO\WKH$'$RIIHUVDGLUHFWWKUHDWGHIHQVH
WKDWDOORZVHPSOR\HUVQRWWRKLUHDQLQGLYLGXDOZLWKDGLVDELOLW\ZKHQHPSOR\LQJWKDW
LQGLYLGXDOZRXOGSRVH³DVLJQLILFDQWULVNRIVXEVWDQWLDOKDUPWRWKHKHDOWKRUVDIHW\
RI WKH LQGLYLGXDO RU RWKHUV WKDW FDQQRW EH HOLPLQDWHG RU UHGXFHG E\ D UHDVRQDEOH
DFFRPPRGDWLRQ´7KH$'$WKHUHIRUHKDVVHYHUDOPHFKDQLVPVIRUHQVXULQJWKDW
HPSOR\HUV FDQ FRQVLGHU GLVDELOLW\ ZKHQ LW LV UHOHYDQW WR SHUIRUPLQJ WKH MRE LQ
TXHVWLRQ
(YHQ*,1$ZLWK LWV RXWULJKW EDQ RQ UHTXHVWV IRU JHQHWLF LQIRUPDWLRQ DOORZV
HPSOR\HUVVRPHOHHZD\IRUREWDLQLQJJHQHWLFLQIRUPDWLRQZKHQVDIHW\LVDFRQFHUQ
7KHODZSURYLGHVDQH[FHSWLRQWKDWDOORZVHPSOR\HUVWRUHTXHVWJHQHWLFLQIRUPDWLRQ
WRJHQHWLFDOO\PRQLWRUWKHELRORJLFDOHIIHFWVRIWR[LFVXEVWDQFHV<HWWRTXDOLI\IRU
WKLVH[HPSWLRQWKHHPSOR\HUPXVWFRPSO\ZLWKDQXPEHURIYHU\VSHFLILFSURFHGXUDO
FRQGLWLRQV LQFOXGLQJ EXW QRW OLPLWHG WR ZULWWHQ QRWLFH WR WKH HPSOR\HH ZULWWHQ
DXWKRUL]DWLRQ IURP WKH HPSOR\HH LQIRUPLQJ WKH HPSOR\HH RI WKH UHVXOWV DQG
FRPSOLDQFHZLWKRWKHU IHGHUDOHPSOR\PHQWPRQLWRULQJVWDWXWHVDQG UHJXODWLRQV
7KHVWDWXWHDOVRDOORZVHPSOR\HUVWRUHTXHVWJHQHWLFLQIRUPDWLRQLQFRQMXQFWLRQZLWK
ZHOOQHVVSURJUDPVWRFRPSO\ZLWKIDPLO\DQGPHGLFDOOHDYHODZVDQGIRUIRUHQVLF
TXDOLW\ FRQWURO SXUSRVHV *,1$ DOVR LQFOXGHV H[FHSWLRQV IRU LQFLGHQWDO
DFTXLVLWLRQ


SXUSRVHVXFKWKDWWKHSUDFWLFHLVQHFHVVDU\WRWKHVDIHDQGHIILFLHQWRSHUDWLRQRIWKHEXVLQHVV
DQGWKHFKDOOHQJHGSUDFWLFHHIIHFWLYHO\IXOILOOVWKHEXVLQHVVSXUSRVHLW LVVXSSRVHGWRVHUYH
7KH SUDFWLFHPD\ VWLOO EH LPSHUPLVVLEOHZKHUH LW LV VKRZQ WKDW WKHUH H[LVWV DQ DOWHUQDWLYH
SUDFWLFHWKDWZRXOGDFFRPSOLVKWKHEXVLQHVVSXUSRVHHTXDOO\ZHOOZLWKDOHVVHUGLVFULPLQDWRU\
LPSDFWF-RE5HODWHGQHVV6HHVHFWLRQHIRUWKHGHIHQVHRIMREUHODWHGQHVVZKLFKLV
SHUPLVVLEOHLQHPSOR\HHVHOHFWLRQFDVHV´
  86&see also&)5GHILQLQJ³TXDOLILHGLQGLYLGXDO
ZLWKDGLVDELOLW\´
  86&G%
  86&±
  86&Esee also86&D
  &)5see also86&
  86&IIE
  See id.
  86&IIE86&IIE86&
IIE
  86&IIE86&IIE
@ EMPLOYMENT DISCRIMINATION HARMS 

,QWHUHVWLQJO\E\IDLOLQJWRLQFOXGHGHIHQVHVIRUMREUHODWHGQHVVDFFRPPRGDWLRQ
RUGLUHFWWKUHDW*,1$PD\DFWXDOO\JRWRRIDU7DNHIRUH[DPSOHUHFHQWODZVXLWV
DJDLQVWHPSOR\HUVIRUDVNLQJDSSOLFDQWVDQGHPSOR\HHVWRSURYLGHIDPLO\KLVWRULHV
DQGRWKHUPHGLFDOLQIRUPDWLRQ&HUWDLQDVSHFWVRIIDPLO\KLVWRU\PD\UHODWHWRD
MREZKHQ DQ LQGLYLGXDO¶V KHDOWK DIIHFWV KHU DELOLW\ WR SHUIRUP WKDW MRE¶V HVVHQWLDO
IXQFWLRQV0RUHRYHUKHDOWKUHODWHGLQIRUPDWLRQFRXOGDIIHFWZKHWKHUDQLQGLYLGXDO
LV TXDOLILHG $UJXDEO\ VXFK LQTXLULHV²ZKLOH LPSOLFDWLQJ JHQHWLF LQIRUPDWLRQ DV
GHILQHG E\ WKH VWDWXWH²DUH QRW WKH NLQGV RI UHTXHVWLQJ RU UHTXLULQJ RI JHQHWLF
LQIRUPDWLRQWKDW&RQJUHVVVRXJKWWRRXWODZ
*,1$LVPRUHVWULQJHQWWKDQWKH$'$ZKLFKDOORZVSRVWRIIHUPHGLFDOWHVWLQJLQ
FHUWDLQ OLPLWHG FLUFXPVWDQFHV+RZHYHU DV0DUN5RWKVWHLQ KDV SRLQWHG RXW LW LV
SUDFWLFDOO\ LPSRVVLEOH WR VHSDUDWH JHQHWLF LQIRUPDWLRQ IURP RWKHU NLQGV RI
KHDOWKUHODWHGLQIRUPDWLRQ)RUH[DPSOHEHFDXVH*,1$FRYHUVIDPLO\KLVWRU\LW
SURKLELWVFHUWDLQLQTXLULHVWKDWZRXOGEHDOORZDEOHXQGHUWKH$'$,WZRXOGPDNH
VHQVHWRDWOHDVWUHFRQFLOH*,1$ZLWKWKH$'$WRSHUPLWOLPLWHGMREUHODWHGPHGLFDO


  See, e.g. ((2& Y 1HVWOH 3UHSDUHG )RRGV 1R PF-0+5(:
:/ ('.\0D\ FKDOOHQJLQJ D IDPLO\PHGLFDOKLVWRU\
TXHVWLRQQDLUH JLYHQ E\ D SULYDWH SK\VLFLDQ DV SDUW RI D ILWQHVVIRUGXW\ HYDOXDWLRQ
(PSOR\HUVFDQVWLOOPDNHFHUWDLQUHTXHVWVIRUPHGLFDOLQIRUPDWLRQ7KH((2&UHJXODWLRQV
SURYLGHWKDW WKHDFTXLVLWLRQRIJHQHWLF LQIRUPDWLRQLQUHVSRQVH WRDUHTXHVW IRUPHGLFDO
LQIRUPDWLRQZLOOEHGHHPHGLQDGYHUWHQWLIWKHHPSOR\HULQFOXGHVWKHIROORZLQJODQJXDJH
LQLWVUHTXHVW
7KH *HQHWLF ,QIRUPDWLRQ 1RQGLVFULPLQDWLRQ $FW RI  *,1$ SURKLELWV
HPSOR\HUV DQG RWKHU HQWLWLHV FRYHUHG E\ *,1$ 7LWOH ,, IURP UHTXHVWLQJ RU
UHTXLULQJ JHQHWLF LQIRUPDWLRQ RI DQ LQGLYLGXDO RU IDPLO\ PHPEHU RI WKH
LQGLYLGXDOH[FHSWDVVSHFLILFDOO\DOORZHGE\WKLVODZ7RFRPSO\ZLWKWKLVODZ
ZHDUHDVNLQJWKDW\RXQRWSURYLGHDQ\JHQHWLFLQIRUPDWLRQZKHQUHVSRQGLQJWR
WKLV UHTXHVW IRU PHGLFDO LQIRUPDWLRQ ³*HQHWLF LQIRUPDWLRQ´ DV GHILQHG E\
*,1$ LQFOXGHV DQ LQGLYLGXDO¶V IDPLO\ PHGLFDO KLVWRU\ WKH UHVXOWV RI DQ
LQGLYLGXDO¶VRUIDPLO\PHPEHU¶VJHQHWLFWHVWV WKHIDFWWKDWDQLQGLYLGXDORUDQ
LQGLYLGXDO¶V IDPLO\ PHPEHU VRXJKW RU UHFHLYHG JHQHWLF VHUYLFHV DQG JHQHWLF
LQIRUPDWLRQRIDIHWXVFDUULHGE\DQLQGLYLGXDORUDQLQGLYLGXDO¶VIDPLO\PHPEHU
RUDQHPEU\RODZIXOO\KHOGE\DQLQGLYLGXDORUIDPLO\PHPEHUUHFHLYLQJDVVLVWLYH
UHSURGXFWLYHVHUYLFHV
 &)5  EL%  +RZHYHU HYHQ WKLV GLVFODLPHU DFNQRZOHGJHV WKDW
UHTXHVWVIRUIDPLO\KLVWRU\DUHVWLOOUHTXHVWVIRUJHQHWLFLQIRUPDWLRQWKHUHE\UXQQLQJDIRXORI
WKHVWDWXWH)LUHDQGSROLFHGHSDUWPHQWVWKDWUHTXHVWIDPLO\KLVWRU\LQFRQMXQFWLRQZLWKWKHLU
ZRUNUHODWHGPHGLFDOLQTXLULHVWKHUHE\YLRODWH*,1$
  &RQJUHVVZDVSULPDULO\LQWHUHVWHGLQGLVFULPLQDWLRQRQWKHEDVLVRIJHQHWLFWHVWUHVXOWV
*,1$¶VILQGLQJVVWDWHWKDW
>)@HGHUDO OHJLVODWLRQ HVWDEOLVKLQJ D QDWLRQDO DQG XQLIRUP EDVLF VWDQGDUG LV
QHFHVVDU\ WR IXOO\ SURWHFW WKH SXEOLF IURP GLVFULPLQDWLRQ DQG DOOD\ WKHLU
FRQFHUQVDERXWWKHSRWHQWLDOIRUGLVFULPLQDWLRQWKHUHE\DOORZLQJLQGLYLGXDOV
WR WDNH DGYDQWDJH RI JHQHWLF WHVWLQJ WHFKQRORJLHV UHVHDUFK DQG QHZ
WKHUDSLHV
7KH*HQHWLF,QIRUPDWLRQ1RQGLVFULPLQDWLRQ$FWRI86&II
  0DUN$5RWKVWHLQGINA, the ADA, and Genetic Discrimination in Employment
-/0('	(7+,&6±
 INDIANA LAW JOURNAL >9RO

LQTXLULHV IROORZLQJ FRQGLWLRQDO RIIHUV RI HPSOR\PHQW*,1$GHPRQVWUDWHV WKDW
ZKLOHSURKLELWLQJLQTXLULHVLQWRSURWHFWHGVWDWXVPD\VHUYHDQWLGLVFULPLQDWLRQJRDOV
WKRVHSURYLVLRQV LIGUDZQ WRREURDGO\ FDQ UHVWULFW DQHPSOR\HU¶VDELOLW\ WRPDNH
LPSRUWDQW MREDQGVDIHW\UHODWHGGHWHUPLQDWLRQV ,QDGGLWLRQ*,1$GHPRQVWUDWHV
WKH VKRUWFRPLQJV RI D VWULFW OLDELOLW\ DSSURDFK IRU H[SDQGLQJ HPSOR\PHQW
GLVFULPLQDWLRQKDUPV
7DNHQ WRJHWKHU WKH %)24 GHIHQVHV RI 7LWOH 9,, DQG WKH $'($ WKH $'$¶V
TXDOLILFDWLRQUHTXLUHPHQWSRVWRIIHUPHGLFDOVFUHHQLQJSURYLVLRQDQGGLUHFWWKUHDW
GHIHQVHDQGHYHQ*,1$¶VH[FHSWLRQIRURFFXSDWLRQDOPRQLWRULQJDOOLQGLFDWHWKDW
SURWHFWHGVWDWXVPD\DWWLPHVEHUHODWHGWRDGHTXDWHO\SHUIRUPLQJDSDUWLFXODUMRE
&RQVWUXLQJVWHUHRW\SHWKUHDWWULJJHUVDVKDUPIXOPXVWWKHUHIRUHDFFRXQWIRUZKHQWKH
SURWHFWHGVWDWXVLVUHOHYDQWWREHLQJDEOHWRVDIHO\DQGHIIHFWLYHO\H[HFXWHWKHHVVHQWLDO
IXQFWLRQVRIWKHMRE
$QWLGLVFULPLQDWLRQ3XUSRVH
$OVR ZKLOH SHUKDSV FRXQWHULQWXLWLYH FHUWDLQ FRQGXFW WKDW FRXOG WULJJHU
VWHUHRW\SH WKUHDW PD\ DW WLPHV EH HVVHQWLDO IRU DFKLHYLQJ DQWLGLVFULPLQDWLRQ
REMHFWLYHV7KH WZRSULPDU\ H[DPSOHVRI DQWLGLVFULPLQDWLRQ DFWLRQV WKDW UHTXLUH
LQIRUPDWLRQ UHODWHG WR SURWHFWHG VWDWXV DUH GLYHUVLW\ LQLWLDWLYHV DQG UHDVRQDEOH
DFFRPPRGDWLRQ UHTXLUHPHQWV ,I DQ HPSOR\HU VHHNV LQIRUPDWLRQ SHUWDLQLQJ WR
SURWHFWHG VWDWXV IRU DQWLGLVFULPLQDWLRQ SXUSRVHV LW VKRXOG QRW EH DFWLRQDEOH
([LVWLQJIHGHUDOHPSOR\PHQWGLVFULPLQDWLRQVWDWXWHVDOORZVRPHGHJUHHRISRVLWLYH
GLIIHUHQWLDOWUHDWPHQWZKHQWKHJRDOLVWRWDUJHWVXERUGLQDWLRQ
)RUH[DPSOHZKLOH7LWOH9,,SURKLELWVGLVFULPLQDWLRQRQWKHEDVLVRIUDFHVH[RU
QDWLRQDORULJLQ WKHVWDWXWH¶V((2&UHJXODWLRQVDOORZIRUWKHFRQVLGHUDWLRQRIWKRVH
WUDLWVZKHQGRQHZLWKWKHSXUSRVHRIDGGUHVVLQJSDVWGLVFULPLQDWLRQ7KH\SURYLGHWKDW
DIILUPDWLYHDFWLRQLVSHUPLVVLEOHXQGHUWKHVWDWXWHZKHQWKHUHLVDQ³DFWXDORUSRWHQWLDO
DGYHUVHLPSDFW´DQHPSOR\HUZLVKHV³WRFRUUHFW WKHHIIHFWVRISULRUGLVFULPLQDWRU\
SUDFWLFHV´RUSUHYLRXVUHVWULFWLRQVKDYHDUWLILFLDOO\OLPLWHGWKHGLYHUVLW\RIWKHODERU
SRRO7RHVWDEOLVKDQDIILUPDWLYHDFWLRQSURJUDPDQHPSOR\HUPXVWHQJDJH LQD


  ,PSRUWDQWO\DQ\LQTXLULHVLQWRJHQHWLFLQIRUPDWLRQE\HPSOR\HUVVKRXOGEHGLUHFWO\
MREUHODWHG WR DYRLG QHHGOHVVO\ LQYDGLQJ JHQHWLF SULYDF\ DQG RSHQLQJ HPSOR\HHV XS WR
JHQHWLFLQIRUPDWLRQGLVFULPLQDWLRQSee 6KDURQD+RIIPDQPreplacement Examinations and 
Job-Relatedness: How to Enhance Privacy and Diminish Discrimination in the Workplace
8.$1/5(9
  1RWDEO\ *,1$¶V SURKLELWLRQ RQ LQTXLULHV DERXW JHQHWLF LQIRUPDWLRQ FRQWDLQV QR
H[FHSWLRQV IRU DQWLGLVFULPLQDWLRQGULYHQ SRVLWLYH GLIIHUHQWLDO WUHDWPHQW , KDYH WKHUHIRUH
DUJXHG LQ IDYRU RI UHOD[LQJ WKDW SURYLVLRQ WR DOORZ GLYHUVLW\ LQLWLDWLYHV DQG UHDVRQDEOH
DFFRPPRGDWLRQVSee 5REHUWVsupra QRWHDW±
  &)5&DOLIRUQLD¶VVWDWHHPSOR\PHQWGLVFULPLQDWLRQUHJXODWLRQV
DOVRDOORZIRUDIILUPDWLYHDFWLRQSee&$/&2'(5(*6WLWDSURYLGLQJ
WKDW ³QRWKLQJ LQ WKHVH UHJXODWLRQV VKDOO SUHFOXGH DIILUPDWLYH HIIRUWV WR XWLOL]H UHFUXLWPHQW
SUDFWLFHVWRDWWUDFWPLQRULWLHVLQGLYLGXDOVRIRQHVH[RUWKHRWKHULQGLYLGXDOVZLWKGLVDELOLWLHV
LQGLYLGXDOVRYHU\HDUVRIDJHDQGDQ\RWKHULQGLYLGXDOFRYHUHGE\WKH$FW´see also &$/
&2'(5(*6WLWHDOORZLQJYDOLGDIILUPDWLYHDFWLRQSURJUDPVDVDGHIHQVH
WRGLVFULPLQDWLRQXQGHUWKHVWDWXWH
@ EMPLOYMENT DISCRIMINATION HARMS 

³UHDVRQDEOHVHOIDQDO\VLV´³DUHDVRQDEOHEDVLVIRUFRQFOXGLQJDFWLRQLVDSSURSULDWH´
DQG³UHDVRQDEOHDFWLRQ´*LYHQWKHDQWLGLVFULPLQDWLRQSXUSRVHRIDIILUPDWLYHDFWLRQ
SURJUDPV VXFK DV GLYHUVLW\ LQLWLDWLYHV LW ZRXOG QRWPDNH VHQVH WR FRQVWUXH WKRVH
SURJUDPVDVKDUPIXO
7KH $'$ DOVR DOORZV IRU SRVLWLYH GLIIHUHQWLDO WUHDWPHQW DOEHLW LQ D GLIIHUHQW
FDSDFLW\ 7LWOH , SURYLGHV WKDW DQ HPSOR\HU¶V IDLOXUH WR PDNH D UHDVRQDEOH
DFFRPPRGDWLRQDQDFWLRQGHVLJQHGWRPDNHWKHZRUNSODFHPRUHDFFHVVLEOHWRWKH
HPSOR\HHZLWKWKHGLVDELOLW\EXWWKDWGRHVQRWLPSRVHDQXQGXHKDUGVKLSRQWKH
HPSOR\HUFRQVWLWXWHVDFWLRQDEOHGLVFULPLQDWLRQ5HFDOOWKDWRQFHDQLQGLYLGXDO
KDVEHHQKLUHGKHUHPSOR\HUFDQQRWLQTXLUHDERXWWKHSUHVHQFHQDWXUHRUVHYHULW\
RI D SRVVLEOH GLVDELOLW\ +RZHYHU RQFH DQ HPSOR\HH UHTXHVWV D UHDVRQDEOH
DFFRPPRGDWLRQWKHHPSOR\HUDQGWKHHPSOR\HHPXVWHQJDJHLQDGLDORJXHUHJDUGLQJ
KRZWREHVWSURYLGHWKHUHTXHVWHGDFFRPPRGDWLRQ7KDWH[FKDQJHZLOOYHU\OLNHO\
UHTXLUHWKHHPSOR\HUWRDVNWKHHPSOR\HHTXHVWLRQVDERXWKHUGLVDELOLW\ZKLFKFRXOG
LQ WXUQ WULJJHU VWHUHRW\SH WKUHDW %XW EHFDXVH WKRVH LQTXLULHV DUH HVVHQWLDO WR WKH
UHDVRQDEOHDFFRPPRGDWLRQSURFHVVDQGWKHVWDWXWH¶VJRDOWRHOLPLQDWHGLVFULPLQDWLRQ
RQWKHEDVLVRIGLVDELOLW\WKHFOHDUEHQHILWZRXOGRXWZHLJKDQ\SRWHQWLDOKDUPIURP
VWHUHRW\SHWKUHDW
)LQDOO\ WKH((2&UHTXLUHVHPSOR\HUV WRFROOHFW DQGVXEPLWGHPRJUDSKLFGDWD
DERXWWKHLUHPSOR\HHVZLWKDQH\HWRFDWFKLQJSRWHQWLDOGLVFULPLQDWLRQ:KLOHWKLV


  &)57KH&DOLIRUQLDUHJXODWLRQVDOVRDGRSWWKH((2&DSSURDFKSee 
&$/&2'(5(*6WLW³9ROXQWDU\DFWLRQE\HPSOR\HUVDQGRWKHUFRYHUHG
HQWLWLHVLVDQHIIHFWLYHPHDQVIRUHOLPLQDWLQJHPSOR\PHQWGLVFULPLQDWLRQ7KH&RXQFLOKHUHE\
DGRSWV WKH Affirmative Action Guidelines RI WKH IHGHUDO (TXDO (PSOR\PHQW 2SSRUWXQLW\
&RPPLVVLRQ((2&´
  3XUVXDQW WR WKH $'$ UHDVRQDEOH DFFRPPRGDWLRQV LQFOXGH ³PDNLQJ H[LVWLQJ
IDFLOLWLHVXVHGE\HPSOR\HHVUHDGLO\DFFHVVLEOHWRDQGXVDEOHE\LQGLYLGXDOVZLWKGLVDELOLWLHV´
DQG ³MRE UHVWUXFWXULQJ SDUWWLPH RU PRGLILHG ZRUN VFKHGXOHV UHDVVLJQPHQW WR D YDFDQW
SRVLWLRQ DFTXLVLWLRQ RU PRGLILFDWLRQ RI HTXLSPHQW RU GHYLFHV DSSURSULDWH DGMXVWPHQW RU
PRGLILFDWLRQV RI H[DPLQDWLRQV WUDLQLQJ PDWHULDOV RU SROLFLHV WKH SURYLVLRQ RI TXDOLILHG
UHDGHUVRULQWHUSUHWHUVDQGRWKHUVLPLODUDFFRPPRGDWLRQVIRULQGLYLGXDOVZLWKGLVDELOLWLHV´
86&
  $Q ³XQGXHKDUGVKLS´ LV ³DQ DFWLRQ UHTXLULQJ VLJQLILFDQW GLIILFXOW\RU H[SHQVH´ 
86& $
   86&    7KH ODZ UHTXLUHV HPSOR\HUV WR SURYLGH UHDVRQDEOH
DFFRPPRGDWLRQVERWKWRDSSOLFDQWVDQGWRFXUUHQWHPSOR\HHVDQGH[SUHVVO\SURYLGHVWKDWWKH
GHQLDO RI DQ HPSOR\PHQW EHQHILW LQ RUGHU WR DYRLG KDYLQJ WR SURYLGH D UHDVRQDEOH
DFFRPPRGDWLRQ LVGLVFULPLQDWRU\ Id. ³$QRWPDNLQJ UHDVRQDEOHDFFRPPRGDWLRQV WR WKH
NQRZQSK\VLFDORUPHQWDO OLPLWDWLRQVRIDQRWKHUZLVHTXDOLILHG LQGLYLGXDOZLWKDGLVDELOLW\
ZKR LV DQ DSSOLFDQW RU HPSOR\HH XQOHVV VXFK FRYHUHG HQWLW\ FDQ GHPRQVWUDWH WKDW WKH
DFFRPPRGDWLRQZRXOG LPSRVHDQXQGXHKDUGVKLSRQ WKHRSHUDWLRQRI WKHEXVLQHVVRI VXFK
FRYHUHGHQWLW\RU%GHQ\LQJHPSOR\PHQWRSSRUWXQLWLHVWRDMREDSSOLFDQWRUHPSOR\HHZKR
LVDQRWKHUZLVHTXDOLILHGLQGLYLGXDOZLWKDGLVDELOLW\LIVXFKGHQLDOLVEDVHGRQWKHQHHGRI
VXFKFRYHUHGHQWLW\WRPDNHUHDVRQDEOHDFFRPPRGDWLRQWRWKHSK\VLFDORUPHQWDOLPSDLUPHQWV
RIWKHHPSOR\HHRUDSSOLFDQW´
  See supra QRWHDQGDFFRPSDQ\LQJWH[W
  7KH((2&FROOHFWVGDWDIURPHPSOR\HUVZLWKRYHURQHKXQGUHGHPSOR\HHV7KHVH
((2& UHSRUWLQJ UHTXLUHPHQWV DUH PDQGDWRU\ See EEO Reports/Surveys ((2&
KWWSZZZHHRFJRYHPSOR\HUVUHSRUWLQJFIP>KWWSSHUPDFF=5=98@
 INDIANA LAW JOURNAL >9RO

SUDFWLFH LQHYLWDEO\ UHTXLUHV HPSOR\HUV WR GLVFXVV WKH SURWHFWHG VWDWXVHV RI WKHLU
HPSOR\HHVLWGRHVVRIRUDGLVWLQFWO\DQWLGLVFULPLQDWLRQSXUSRVH
1HYHUWKHOHVV HYHQZKHQGRQH IRU DQWLGLVFULPLQDWLRQSXUSRVHV GLIIHUHQWLDO
WUHDWPHQW FRXOG VWLOO WULJJHU VWHUHRW\SH WKUHDW$ UHFHQW VWXG\ FRQILUPV WKLV
SRVVLELOLW\ILQGLQJWKDWDIILUPDWLYHDFWLRQFDQLPSHGHKLJKDELOLW\ZRPHQ¶V
SHUIRUPDQFHRQFRPSOH[PDWK WHVWV$VDUHVXOWHPSOR\HUVZKR LPSOHPHQW
GLYHUVLW\LQLWLDWLYHVRUSURYLGHDFFRPPRGDWLRQVKRXOGDFTXDLQWWKHPVHOYHVZLWK
WKH OLWHUDWXUH RQ VWHUHRW\SH WKUHDW WR DYRLG LWV QHJDWLYH RXWFRPHV DVPXFK DV
SRVVLEOH
6XPPLQJXS UHWKLQNLQJ HPSOR\PHQWGLVFULPLQDWLRQKDUPV VKRXOGQRW HQWDLO D
EODQNHWH[SDQVLRQRI WKHH[LVWLQJDQWLGLVFULPLQDWLRQ VWDWXWHV WRFRYHUDOOSRWHQWLDO
VWHUHRW\SHWULJJHUV,QSDUWLFXODUFHUWDLQDFWLRQV²ZKLOHUXQQLQJWKHULVNRIDFWLYDWLQJ
VWHUHRW\SHWKUHDW²QRQHWKHOHVVVHUYHLPSRUWDQWQRQGLVFULPLQDWRU\JRDOVDQGVKRXOG
UHPDLQLQWDFWEXWZLWKWKHDSSURSULDWHDGMXVWPHQWV
C. Role of Law in Decreasing Stereotype Threat 
,Q DGYRFDWLQJ WKDW HPSOR\PHQW GLVFULPLQDWLRQ ODZ JR EH\RQG WKH DGYHUVH
HPSOR\PHQWDFWLRQ WRDGGUHVVVWHUHRW\SH WKUHDW WKLV$UWLFOHGRHVQRWSURSRVHRQH
VLQJXODUZD\RIDFFRPSOLVKLQJWKDWHQG+RZHYHUWKHODZFDQLQWHUYHQHWRPLWLJDWH
WKHHIIHFWRIVWHUHRW\SHWKUHDW.DQJDQG/DQHKDYHLGHQWLILHGIRXUSRVVLEOHPHWULFV
IRU LQWHUYHQWLRQ ZLWK UHVSHFW WR LPSOLFLW ELDV  H[SRVW VSHFLILF LQGLYLGXDO
OLWLJDWLRQH[SRVWJHQHUDOUHGUHVVLQJVWUXFWXUDOGLVSDULWLHVH[DQWHVSHFLILF
DQDO\VLVRISDUWLFXODUGLVSDULWLHVZLWKLQDV\VWHPDQGH[DQWHJHQHUDODGRSWLRQ
RI UXOHV DQG SROLFLHV WR SUHYHQW GLVFULPLQDWRU\ FRQGXFW 7KHVH VDPH NLQGV RI
LQWHUYHQWLRQV FRXOG EH OLNHZLVH YDOXDEOH ZLWK UHJDUG WR VWHUHRW\SH WKUHDW
$FNQRZOHGJLQJVWHUHRW\SHWKUHDWWULJJHUVDVKDUPIXOFRXOGSRVVLEO\RIIHUUHOLHIDORQJ
WKHOLQHVRIKRVWLOHZRUNHQYLURQPHQWMXULVSUXGHQFH+RZHYHUUHFRJQL]LQJWKHUROH
RI VWHUHRW\SH WKUHDW PLJKW GR WKH PRVW JRRG H[DQWH E\ FUHDWLQJ LQFHQWLYHV IRU
HPSOR\HUVWRVHOIHYDOXDWHDQGWRDGRSWSROLFLHVDQGSURFHGXUHVWKDWPLQLPL]HWKH
LQFLGHQFHRIVWHUHRW\SLFKDUPV
,QGLYLGXDO/LWLJDWLRQ
+RVWLOH ZRUN HQYLURQPHQW FODLPV SURYLGH WKH EHVW PRGHO IRU LQGLYLGXDO
OLWLJDQWVWRFKDOOHQJHVWHUHRW\SHWKUHDW6WXUPGHVFULEHVD³QRZFRPPRQW\SHRI
KDUDVVPHQW FODLP´ WKDW ³FRQVLVW>V@ RI XQGHUPLQLQJ ZRPHQ¶V SHUFHLYHG
FRPSHWHQFH IUHH]LQJ WKHP RXW RI FUXFLDO VRFLDO LQWHUDFWLRQV RU VDQFWLRQLQJ
EHKDYLRU WKDW GHSDUWV IURP VWHUHRW\SHV DERXW JHQGHU RU VH[XDO RULHQWDWLRQ´
7KHVHDFWLRQVPD\RIFRXUVHDOVRWULJJHUVWHUHRW\SHWKUHDW$GGLWLRQDOO\SODLQWLIIV
FRXOGUDLVHKRVWLOHZRUNHQYLURQPHQWFODLPVIRUWKHSUHVHQFHRIVWHUHRW\SHUHOHYDQW


  $QDW%UDFKD$OPD&RKHQ	/\QQ&RQQHOO3ULFHAffirmative Action and Stereotype 
Threat +DUYDUG /DZ 6FK -RKQ 0 2OLQ &WU 'LVFXVVLRQ 3DSHU 3DSHU 1R  
available at KWWS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
PDWHULDOV RQ WKH MRE )RU H[DPSOH D PDOHGRPLQDWHG ZRUNSODFH WKDW LQFOXGHV
VH[XDOL]HG GHSLFWLRQV RI ZRPHQ OLNH SRUQRJUDSKLF SKRWRJUDSKV RU ³SLQXS´
FDOHQGDUV PLJKW DOVR EH FRQVLGHUHG GLVFULPLQDWRU\ EHFDXVH WKRVH PDWHULDOV
FRPPXQLFDWHWKHPHVVDJHWKDWZRPHQDUHRXWVLGHUV$JDLQWKLVFRQGXFWPLJKW
DOVRDFWLYDWHVWHUHRW\SHWKUHDW
6WXUP SURYLGHV DQ H[DPSOH RI VXFK KRVWLOH ZRUN HQYLURQPHQW FODLPV ZKHQ
GHVFULELQJVHFRQGJHQHUDWLRQGLVFULPLQDWLRQ6KHDVNVWKHUHDGHUWRFRQVLGHUDODZ
ILUP WKDWDJJUHVVLYHO\ UHFUXLWVZRPHQ²VXFK WKDWDOPRVWKDOIRI LWV DVVRFLDWHVDUH
IHPDOH²EXWWKDWIDLOVWRSURPRWHRUUHWDLQLWVIHPDOHHPSOR\HHV6KHGHVFULEHV
WKHUHVXOWLQJFODLPVDVIROORZV
7KHFRPSODLQWVLQYROYHDUDQJHRILVVXHVGLIIHUHQFHVLQSDWWHUQVRIZRUN
DVVLJQPHQWDQGWUDLQLQJRSSRUWXQLWLHVDPRQJPHQDQGZRPHQWROHUDQFH
RI D VH[XDOL]HG ZRUN HQYLURQPHQW E\ SDUWQHUV ZKR DUH RWKHUZLVH
VLJQLILFDQW ³UDLQPDNHUV´ URXWLQH FRPPHQWV E\ PDOH ODZ\HUV
SDUWLFXODUO\ LQ SUHGRPLQDQWO\ PDOH GHSDUWPHQWV RQ WKH DSSHDUDQFH
VH[XDOLW\ DQG FRPSHWHQFH RI ZRPHQ KDUVK DVVHVVPHQWV RI ZRPHQ¶V
FDSDFLWLHV DQGZRUN VW\OHV EDVHG RQ JHQGHU VWHUHRW\SHV DYRLGDQFH RI
ZRUNUHODWHGFRQWDFWZLWKZRPHQE\PHPEHUVRISDUWLFXODUGHSDUWPHQWV
DQG K\SHUVFUXWLQ\ RI ZRPHQ¶V SHUIRUPDQFH E\ VRPH DQG WKH
LQYLVLELOLW\ RI ZRPHQ¶V FRQWULEXWLRQV E\ RWKHUV 7KHVH FRPSODLQWV
FRLQFLGH ZLWK D FRQFHUQ DERXW ORZ PRUDOH DQG SURGXFWLYLW\ DPRQJ
GLYHUVHZRUNWHDPV
:KLOH6WXUPGRHVQRWGHVFULEHLWDVVXFKWKHORZPRUDOHDQGSURGXFWLYLW\FRXOGEH
GXHLQSDUW WRWKHHIIHFWVRIVWHUHRW\SHWKUHDW7KLVUHODWLYHO\QHZEUHHGRIKRVWLOH
ZRUN HQYLURQPHQW FODLPDSSHDUV WRJLYH VRPH OHJDO UHFRXUVH IRU FHUWDLQ W\SHVRI
VWHUHRW\SHWKUHDWUHODWHGKDUPV
3UDFWLFDOO\VSHDNLQJKRVWLOHZRUNHQYLURQPHQWGRFWULQHPD\QRWEHDVXVHIXODV
LQLWLDOO\ DSSHDUV 7R VWDUW WKHVH W\SHV RI FODLPV DUH SDUWLFXODUO\ FRPSOH[ WKH
DPRUSKRXVDQGYDULDEOHQDWXUHRIWKHKDUPVUHQGHUVFOHDUUXOHVDQGRQHVL]HILWVDOO
UHPHGLHVIUXVWUDWLQJO\HOXVLYH$GGLWLRQDOO\WKH6XSUHPH&RXUWKDVVHWDYHU\KLJK
VWDQGDUGIRUWKHVHFODLPVDVNLQJZKHWKHUWKHVLWXDWLRQLV³KRVWLOH´RU³DEXVLYH´
,QPDNLQJWKHVHGHWHUPLQDWLRQVWKHFRXUWVORRNWRDYDULHW\RIIDFWRUVVXFKDV³WKH
IUHTXHQF\ RI WKH GLVFULPLQDWRU\ FRQGXFW LWV VHYHULW\ ZKHWKHU LW LV SK\VLFDOO\
WKUHDWHQLQJ RU KXPLOLDWLQJ RU D PHUH RIIHQVLYH XWWHUDQFH DQG ZKHWKHU LW
XQUHDVRQDEO\ LQWHUIHUHVZLWKDQHPSOR\HH¶VZRUNSHUIRUPDQFH´7KXVPXFKRI
WKHDFWLRQV WKDWDFWLYDWH VWHUHRW\SH WKUHDWFRXOGEHGLVPLVVHGDV VWUD\ UHPDUNV DV
GHVFULEHG HDUOLHU LQ 3DUW ,9$ )XUWKHUPRUH HYHQ LI DQ HPSOR\HU¶V FRQGXFW
LPSHGHVWKHDIIHFWHGZRUNHU¶VSHUIRUPDQFHWKHHPSOR\HHZLOORQO\KDYHDFODLPLI
WKDW LQWHUIHUHQFH LVXQUHDVRQDEOH&RQVHTXHQWO\FRXUWVDQG OLWLJDQWVDOLNHZLOOQRW


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  Id.
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
UHFRJQL]HDZLGHUDQJHRIFRQGXFWWKDWDIIHFWVRSSRUWXQLWLHVDQGMRESHUIRUPDQFHDV
EHLQJ GLVFULPLQDWRU\ XQGHU D KRVWLOH ZRUN HQYLURQPHQW WKHRU\ &RXUWV KDYH
WKHUHIRUHLPSRVHGDPRUHUREXVWVWDQGDUGRIDQDO\VLVWKDQWKHODQJXDJHRIWKHVWDWXWH
ZKLFKRQO\DVNVZKHWKHUWKHHPSOR\HU¶VFRQGXFWDIIHFWVWKHWHUPVDQGFRQGLWLRQVRI
HPSOR\PHQWZRXOGVHHPWRUHTXLUH
0RUHRYHU ZKLOH SRWHQWLDOO\ FRYHULQJ VWHUHRW\SH WKUHDW WULJJHUV WKH FXUUHQW
VWDWXVRIKRVWLOHZRUNHQYLURQPHQWGRHVQRWDFFRXQWIRUWKHQHJDWLYHLPSDFWWKRVH
WULJJHUVPLJKWKDYHRQHPSOR\PHQW7RUDLVHWKHNLQGVRIFODLPVRXWOLQHGDERYHD
OLWLJDQWPXVW FRQWLQXH SHUIRUPLQJ WR WKH EHVW RI KHU DELOLWLHV GHVSLWH WKH KRVWLOH
ZRUNHQYLURQPHQW6KHPXVWVLPSO\ZDLWIRUHQRXJKQHJDWLYHFRQGXFWWRDFFUXHWR
ILOH VXLW EXW ZLWKRXW D VLJQLILFDQW HQRXJK GURS LQ SHUIRUPDQFH WR ZDUUDQW D
MXVWLILDEOHDGYHUVHHPSOR\PHQWDFWLRQ7KLVUHDOLW\SRVHVD*ROGLORFNVGLOHPPD
E\ WKH WLPH WKHHPSOR\HU¶VFRQGXFWEHFRPHVVHYHUHDQGSHUYDVLYHHQRXJK WREH
OHJDOO\ DFWLRQDEOH WKH VWHUHRW\SH WKUHDW ZLOO KDYH GRQH LWV GDPDJH DQG WKH
HPSOR\HH ZLOO EH XQGHUSHUIRUPLQJ DQG YXOQHUDEOH WR VHHPLQJO\ PHULWRFUDWLF
DGYHUVHHPSOR\PHQWDFWLRQV:KLOHKRVWLOHZRUNHQYLURQPHQWFODLPVPD\DWILUVW
EOXVKVHHP OLNHDSURPLVLQJ DYHQXH IRUFRPEDWWLQJVWHUHRW\SH WKUHDW DWSUHVHQW
WKH\IDLOWRSURYLGHDPHDQLQJIXOUHPHG\3URYLGLQJSURSHUUHOLHIIRUWKHKDUPVRI
VWHUHRW\SHWKUHDWZRXOGUHTXLUHDVXEVWDQWLDORYHUKDXORIRXUFXUUHQWKRVWLOHZRUN
HQYLURQPHQWGRFWULQH
6WUXFWXUDO'LVSDULWLHV
([SRVWLQWHUYHQWLRQVFDQDOVRRFFXURQWKHJHQHUDOOHYHODVVWUXFWXUDOVROXWLRQV
.DQJ DQG/DQH H[SODLQ WKDW H[SRVW JHQHUDO LQWHUYHQWLRQV FDQ WDNH DW OHDVW WZR
IRUPV  VRFLDO IUDPHZRUN HYLGHQFHDQG  VWUXFWXUDO OLWLJDWLRQ ,Q WKH ILUVW
LQVWDQFH DQ LQGLYLGXDO OLWLJDQWFRXOGXVH WKHJHQHUDOL]HG OLWHUDWXUHRI VWHUHRW\SH
WKUHDW WR DUJXH VKH IDFHG GLVFULPLQDWLRQ QRW XQOLNH KRZ $QQ +RSNLQV XVHG
UHVHDUFKRQ VH[ VWHUHRW\SLQJ WRHVWDEOLVKKHU JHQGHUGLVFULPLQDWLRQ FODLP LQ WKH
IDPRXV FDVH Price Waterhouse v. Hopkins $GGLWLRQDOO\ OLWLJDQWV FRXOG XVH
VWHUHRW\SHWKUHDWUHVHDUFKWRFKDOOHQJHVWUXFWXUDOIHDWXUHVWKDWJHQHUDWHZRUNSODFH
GLVSDULWLHV )RU LQVWDQFH SDWWHUQ RU SUDFWLFH FODLPV DUH GHVLJQHG WR DGGUHVV
DJJUHJDWHGLVFULPLQDWLRQ6XFKFDVHVEHJLQE\LGHQWLI\LQJDJURXSGLVSDULW\DQG
SROLF\WKDWFRXOGEHFDXVLQJWKHP7KHEXUGHQWKHQVKLIWVWRWKHHPSOR\HUWRRIIHU
DQRQGLVFULPLQDWRU\UHDVRQIRUWKHLQHTXDOLW\,ILWFDQQRWWKHFRXUWPD\FRQFOXGH
WKHLQHTXLW\LVWKHUHVXOWRIGLVFULPLQDWLRQ+RZHYHUWKHVHFDVHVDUHUHODWLYHO\UDUH

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  $P\/:D[Supply Side or Discrimination? Assessing the Role of Unconscious 
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
  Id.
  Id.
  Id.
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
DQGWHQGWREHGLIILFXOWWRZLQDVFRXUWVDUHLQFUHDVLQJO\DZDUHRIDOWHUQDWLYHUHDVRQV
IRUGLVSDULWLHVDQGDUHWKHUHIRUHKHVLWDQWWRPDNHDILQGLQJRIGLVFULPLQDWLRQ
$VVHVVLQJ'LVSDULWLHV
,Q DGGLWLRQ WR WKH DIWHUWKHIDFW LQWHUYHQWLRQV WKH ODZ FRXOG DOVR IDFLOLWDWH
H[DQWH VWUDWHJLHV IRU FRPEDWWLQJ VWHUHRW\SH WKUHDW 2Q WKH VSHFLILF OHYHO DQ
HPSOR\HUFRXOGPRQLWRUWKHZRUNSODFHIRUGLVFULPLQDWRU\HIIHFWV
,Q6WXUP¶VK\SRWKHWLFDOGLVFULPLQDWRU\ODZILUPVKHPHQWLRQVWKDWWKHILUP
FRQGXFWV DQ H[DPLQDWLRQ DQG ³GLVFRYHUV GUDPDWLF GLIIHUHQFHV LQ WKH UHWHQWLRQ
DQG SURPRWLRQ UDWHV RI PHQ DQG ZRPHQ LQ WKH ILUP´ 8QHDUWKLQJ VXFK
GLVSDULWLHV ZRXOG DWWXQH WKH HPSOR\HU WR WKH SRVVLELOLW\ RI GLVFULPLQDWLRQ
(PSOR\HUVFRXOGWKHUHIRUHDWWHPSWWRLGHQWLI\WKHDUHDVYXOQHUDEOHWRVWHUHRW\SH
WKUHDW LQ DQ HIIRUW WR DYRLG IXWXUH KDUPIXO RXWFRPHV +RZHYHU EHFDXVH WKH
ILQGLQJVRIDPRQLWRULQJV\VWHPPLJKWIRUPWKHIRXQGDWLRQIRUIXWXUHOLWLJDWLRQ
WKHDFFRPSDQ\LQJOHJDOIUDPHZRUNPXVWHQFRXUDJHHPSOR\HUV WRLGHQWLI\DQG
FRUUHFWGLVSDULWLHVDQGWROHDUQIURPWKHHIIRUWVRIVLPLODUW\SHVRIRUJDQL]DWLRQV
ZLWKRXW VLJQLILFDQWO\ LQFUHDVLQJ HPSOR\HUV¶ H[SRVXUH WR OLDELOLW\.DQJ DQG
/DQH WKHUHIRUH DGYRFDWH IRU D VHOIDQDO\VLV SULYLOHJH WR LQVXODWH HPSOR\HUV
IURP WKH ULVN RI IXWXUH OLWLJDWLRQ EDVHG RQ WKH UHVXOWV ,Q WKH FRQWH[W RI
VWHUHRW\SHWKUHDWDQHPSOR\HUFRXOGLPSOHPHQWDV\VWHPWRLGHQWLI\ZKHQDQG
XQGHU ZKDW FRQGLWLRQV TXDOLILHG HPSOR\HHV ZKR DUH PHPEHUV RI VWHUHRW\SHG
JURXSVEHJLQXQGHUSHUIRUPLQJ
3UHHPSWLYH5XOHVDQG3ROLFLHV
)LQDOO\VWHUHRW\SHWKUHDWLQWHUYHQWLRQVFRXOGFRQVLVWRIJHQHUDOH[DQWHHIIRUWV
OLNHUXOHVDQGSROLFLHVGHVLJQHGWRSUHYHQWGLVFULPLQDWRU\FRQGXFW$QHPSOR\HU
FRXOG WKHUHIRUH WDNH D VWUXFWXUDO DSSURDFK$ VWUXFWXUDO DSSURDFK FRQVLVWV RI D
QXPEHURIHQWLWLHVLQFOXGLQJSXEOLFSULYDWHDQGQRQJRYHUQPHQWDODFWRUVZRUNLQJ
WRJHWKHU WR FUHDWH LQIUDVWUXFWXUHV WRDGGUHVV VHFRQGJHQHUDWLRQGLVFULPLQDWLRQ
,QVWLWXWLRQV DGGUHVV WKHVH LVVXHV IURP D SUREOHPVROYLQJ SHUVSHFWLYH $
UHJXODWRU\VROXWLRQWDNHVWKHIRFXVDZD\IURPWKHNLQGRIH[SRVWLQGLYLGXDOUHOLHI
RXWOLQHG DERYH DQG LQVWHDG IRFXVHV RQ DGRSWLQJ LQWHUQDO SUREOHPVROYLQJ DQG
GLVSXWHUHVROXWLRQSURFHGXUHV(PSOR\HUVWKHUHE\IXQFWLRQDNLQWRODZPDNLQJ
ERGLHV%XW WREHVXFFHVVIXOD UHJXODWRU\DSSURDFKPXVWDFWXDOO\DGGUHVV WKH
KDUPVRIVWHUHRW\SHWKUHDWQRWMXVWSURYLGHSURFHVVHVWKDWDOORZHPSOR\HUVWRDYRLG
OLWLJDWLRQ7KHPHUHSUHVHQFHRIDFRPSODLQWSURFHGXUHHQFRXUDJHVWUDQVSDUHQF\

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
HQDEOLQJHPSOR\HHV WR UHSRUWQHJDWLYHH[SHULHQFHVHDUO\DQGFUHDWLQJ LQFHQWLYHV
IRU HPSOR\HUV WR FUHDWH D QRQGLVFULPLQDWRU\ ZRUNSODFH FXOWXUH 2QH FRXOG
HQYLVLRQDQHPSOR\HUPDGHFRPSODLQWSURFHVVWKDWZRUNHUVFRXOGXVHZKHQWKH\
H[SHULHQFHVWHUHRW\SHWKUHDWLQOLHXRIZDLWLQJXQWLOWKH\DUHLQDSRVLWLRQWRILOHD
OHJDOFODLP
(PSOR\HUVFRXOGORRNWRVRFLDOVFLHQFHZKHQDGRSWLQJWKHLUSROLFLHV5HVHDUFK
LQGLFDWHV WKDW YDULRXV EHKDYLRUV DQG VWUDWHJLHV FDQ PLQLPL]H WKH QHJDWLYH
HIIHFWV RI VWHUHRW\SHV 1RW VXUSULVLQJO\ VRPH UHIRUPV GHVLJQHG WR DGGUHVV
LPSOLFLW ELDV FRXOG DOVR UHGXFH VWHUHRW\SH WKUHDW -ROOV DQG 6XQVWHLQ KDYH
SURSRVHG SRVLWLYH SRUWUD\DOV RI VWHUHRW\SHG JURXSV DQG DIILUPDWLYH DFWLRQ DV
HIIRUWV WKDW HPSOR\HUV FRXOG XQGHUWDNH WR ³GHELDV´ WKH ZRUNSODFH ERWK
GLUHFWO\ DQG LQGLUHFWO\ 7KHVH VDPH WDFWLFV ZKLFK LQFOXGH EHWWHU
LQWHJUDWLRQ DQG DFFRXQWDELOLW\FRXOG OLNHZLVH ORZHU WKHFKDQFHVRIDFWLYDWLQJ
VWHUHRW\SHWKUHDWE\PLWLJDWLQJWKHLPSDFWRIWULJJHUVOLNHWRNHQLVP)XUWKHUPRUH
H[SHUWVRQVWHUHRW\SHWKUHDWSURSRVHWKDWZKHQPDQDJHUVDFNQRZOHGJHDQGDGGUHVV
VWHUHRW\SHVGLUHFWO\LQWKHZRUNSODFHLWFDQDOVRUHGXFHWKHHIIHFWVRIVWHUHRW\SH
WKUHDW +DYLQJ ERWK WUDLQLQJV DQG FRPSODLQW SURFHGXUHV WR WDUJHW VWHUHRW\SH
WKUHDW PLJKW UHGXFH WKH SRWHQWLDO IRU KDUP 2I FRXUVH SRRUO\ GHVLJQHG
LQWHUYHQWLRQVFRXOGEDFNILUHDQGDFWXDOO\increase VWHUHRW\SHWKUHDW,ISHRSOH
H[SHULHQFHDQ[LHW\DERXWLQWHUDFWLRQVZLWKPHPEHUVRIVWHUHRW\SHGJURXSVWKDW
DQ[LHW\FRXOGOHDGWKHPWRFRQIRUPWRWKHYHU\VWHUHRW\SHVWKHSROLFLHVZRXOGEH
LQWHQGHG WR DGGUHVV 7KXV HPSOR\HUV ZRXOG KDYH WR DFW FDUHIXOO\ DQG LQ
DFFRUGDQFHZLWK VSHFLDOLVWV LQ VRFLDO SV\FKRORJ\ DQG LQ KXPDQ UHVRXUFHV $Q
H[SDQVLRQ RI HPSOR\PHQW GLVFULPLQDWLRQ KDUPV WR FRYHU VWHUHRW\SH WKUHDW
FRXOGLQFOXGHDQDIILUPDWLYHGHIHQVHVLPLODUWRWKHRQHDYDLODEOHLQKRVWLOHZRUN
HQYLURQPHQW FDVHV WR HQFRXUDJH HPSOR\HUV WR DGRSW SUHYHQWDWLYH SROLFLHV DQG
SURFHGXUHV
*LYHQWKHGLIIXVHQDWXUHRIVWHUHRW\SHWKUHDWHIIHFWLYHO\FDELQLQJLWVGHWULPHQWDO
HIIHFW PLJKW EHVW EH DFKLHYHG RXWVLGH WKH FRQILQHV RI WUDGLWLRQDO HPSOR\PHQW
GLVFULPLQDWLRQFODLPV$VQRWHG WKHFXUUHQWODZOHDYHVOLWWOHUHOLHIIRUDJJULHYHG
LQGLYLGXDOV+HQFHVWUXFWXUDOPRQLWRULQJDQGSUHYHQWDWLYHPHDVXUHVPLJKWEHWKH
EHVW WRROV IRU H[SDQGLQJ WKH QRWLRQ RI ZKDW FRQVWLWXWHV DQ HPSOR\PHQW
GLVFULPLQDWLRQ KDUP ZLWKRXW RYHUEXUGHQLQJ WKH HPSOR\HU ZLWK GUDPDWLFDOO\
LQFUHDVHGOLDELOLW\


  Id. DW
  *UHHQsupra QRWHDW
  -ROOV	6XQVWHLQsupra QRWHDW±
  5REHUVRQ	.XOLNsupra QRWHDW±see also %ORFNHWDOsupra QRWHDW
QRWLQJVWUDWHJLHVIRUDGGUHVVLQJVWHUHRW\SHWKUHDW
  See %DJHQVWRV supra QRWH DW  see also*UHHQ supra QRWH DW±
³5HVHDUFK DOVR VXJJHVWV WKDW UDFLDOPLQRULWLHV DUH OLNHO\ WR H[SHULHQFH DQ[LHW\ DQG IHDU
EHIRUH DQG GXULQJ LQWHUUDFLDO LQWHUDFWLRQV DULVLQJ RXW RI FRQFHUQV DERXW EHLQJ MXGJHG
DFFRUGLQJ WR VWHUHRW\SHVRURWKHUZLVHFRQILUPLQJFRPPRQO\KHOGVWHUHRW\SHVDERXW WKHLU
JURXS´
  See supra QRWHV±
@ EMPLOYMENT DISCRIMINATION HARMS 

7DEOH/HJDO,QWHUYHQWLRQV7R5HGXFH(IIHFWVRI6WHUHRW\SH7KUHDW
  7LPH2ULHQWDWLRQ
  ([SRVW ([DQWH
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 6SHFLILF , 6WHUHRW\SH WKUHDW WULJJHUV DV
OHJDOO\ DFWLRQDEOH LH KRVWLOH
ZRUNHQYLURQPHQW
,,,6WHUHRW\SHWKUHDWOLWHUDWXUH
DV HYLGHQFH LQ LQGLYLGXDO
FODLPV SDWWHUQ RU SUDFWLFH
ODZVXLWV
*HQHUDO ,,6HOIDQDO\VLVSULYLOHJH ,9$IILUPDWLYHGHIHQVH
$IWHU KDYLQJRXWOLQHG WKH YDULRXVZD\V LQZKLFK WKH ODZFRXOG LQWHUYHQHZLWK
UHJDUGWRVWHUHRW\SHWKUHDWLWLVQRZXVHIXOWRUHWXUQWRWKHK\SRWKHWLFDORIWKHIHPDOH
HQJLQHHUZKRVHVXSHUYLVRUVDLG³2IFRXUVH\RXWKLQNWKDW\RX¶UHDZRPDQ´+RZ
ZRXOGWKHYDULRXVLQWHUYHQWLRQVSOD\RXW"$VPHQWLRQHGXQGHUWKHFXUUHQWODZWKH
HQJLQHHU ZRXOG OLNHO\ ORVH KHU HPSOR\PHQW GLVFULPLQDWLRQ FODLP 3HUKDSV
HPSOR\PHQW GLVFULPLQDWLRQ VWDWXWHV FRXOG EH DPHQGHG RU LQWHUSUHWHG WR PDNH
VWHUHRW\SHWKUHDWWULJJHUVLQGHSHQGHQWO\DFWLRQDEOHKRZHYHUVXFKDVWUDWHJ\ZRXOG
FRYHU VR PXFK FRQGXFW DQG KDYH VXFK D ZLGHVSUHDG FKLOOLQJ HIIHFW RQ VRFLDO
LQWHUDFWLRQVDWZRUNWKDWLWZRXOGQRWEHGHVLUDEOH7KHVHFRQGSRVVLELOLW\KDVDSSHDO
DVLWZRXOGDOORZWKHHQJLQHHUWRXVHVWHUHRW\SHWKUHDWOLWHUDWXUHWREROVWHUKHUFODLP
\HWVKHZRXOGVWLOOKDYHGLIILFXOW\HVWDEOLVKLQJGLVFULPLQDWLRQDVDPDWWHURIODZ$
SDWWHUQRUSUDFWLFHFDVHPLJKWEHDSRVVLELOLW\LIVLPLODUWKLQJVKDSSHQHGWRHQRXJK
HPSOR\HHVEXWWKHUHPD\QRWEHHQRXJKIHPDOHHQJLQHHUVZRUNLQJDWKHUSODFHRI
HPSOR\PHQW WR FUDIW D YLDEOH FODLP 0RUHRYHU WKH HPSOR\HU FRXOG FLWH
QRQGLVFULPLQDWRU\UHDVRQVIRUWKHGLVSDULWLHV&UHDWLQJDVHOIDQDO\VLVSULYLOHJHIRU
ZRUNSODFHVWXGLHVRIVWHUHRW\SHWKUHDWPLJKWRSHQWKHGRRUIRUDQLQWHUHVWHGHPSOR\HU
WR DQDO\]H LWV HPSOR\HHV EXW LWZRXOG QRW FUHDWH DQ LQFHQWLYH WR HQFRXUDJH VXFK
VWXGLHV ,Q RWKHUZRUGV WKH HQJLQHHULQJ ILUPPXVWZDQW WRPHDVXUH WKH HIIHFW RI
VWHUHRW\SHWKUHDWDQGEHGLVFRXUDJHGIURPGRLQJVRRXWRIIHDURIOLWLJDWLRQ,I WKH
IHDU RI KDYLQJ WKH DQDO\VLV XVHG LQ FRXUW LV QRW KDYLQJ D FKLOOLQJ HIIHFW WKH
LQWURGXFWLRQRIDVHOIDQDO\VLVSULYLOHJHZRXOGGROLWWOHJRRG3HUKDSVWKHEHVWRSWLRQ
ZRXOGEHWRFUHDWHDQDIILUPDWLYHGHIHQVHWRGLVFULPLQDWLRQIRUHPSOR\HUVWKDWDGRSW
SROLFLHVWRDGGUHVVVWHUHRW\SHWKUHDW6XFKDGHIHQVHZRXOGFUHDWHWKHPRWLYDWLRQIRU
WKHHQJLQHHULQJILUPWRFRQVLGHUKRZLWPLJKWPLWLJDWHWKHHIIHFWRIVWHUHRW\SHWKUHDW
RQLWVIHPDOHHPSOR\HHV
6WHUHRW\SHWKUHDWJHQHUDWHVDFWXDOKDUPLQWKHZRUNSODFHRQWKHEDVLVRIOHJDOO\
SURWHFWHG FDWHJRULHV VXFK DV UDFH VH[ DJH DQG GLVDELOLW\:KLOH FXUUHQW IHGHUDO
HPSOR\PHQW VWDWXWHV IDLO WR DGHTXDWHO\ SURWHFW DJDLQVW PRVW HPSOR\PHQW
GLVFULPLQDWLRQ KDUPV FDXVHG E\ VWHUHRW\SH WKUHDW H[LVWLQJ ODZ GHPRQVWUDWHV D
ZLOOLQJQHVVWRWKLQNEH\RQGWKHDGYHUVHHPSOR\PHQWDFWLRQ&RXUWVDQGOHJLVODWXUHV
FRXOGDGRSW ODZVGHVLJQHG WRSURYLGH UHOLHIDQG WRHQFRXUDJHHPSOR\HUV WRDGRSW
GLVSXWHUHVROXWLRQSURFHVVHVPRQLWRULQJSURJUDPVDQGSUHYHQWDWLYHSROLFLHVJHDUHG
WRWDUJHWWKHKDUPIXOHIIHFWVRIVWHUHRW\SHWKUHDW


  7KLV WDEOH LV RI FRXUVH PRGHOHG RQ WKH WDEOH RQ SDJH  RI .DQJ DQG /DQH¶V
RXWVWDQGLQJDUWLFOHSee .DQJ	/DQHsupra QRWHDW
 INDIANA LAW JOURNAL >9RO

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,Q7LWOH9,,FHOHEUDWHG LWV ILIWLHWKDQQLYHUVDU\:KLOHPXFKSURJUHVV KDV
EHHQ PDGH VLQFH WKH RULJLQDO &LYLO 5LJKWV $FW VHULRXV GLVSDULWLHV VWLOO SHUVLVW
7UDGLWLRQDOHPSOR\PHQWGLVFULPLQDWLRQVWDWXWHVVXFKDV7LWOH9,,WKH$'($DQGWKH
$'$ FDQ RQO\ GR VR PXFK :KLOH WKHVH ODZV PD\ DGHTXDWHO\ WDUJHW H[SOLFLW
LQWHQWLRQDO GLVFULPLQDWLRQRQ WKHEDVLV RI SURWHFWHG VWDWXV WKH\PD\EHXQDEOH WR
UHDFK WKH VXEWOH VRPHWLPHV XQLQWHQGHG GLIIHUHQWLDO WUHDWPHQW UHVSRQVLEOH IRU WKH
FRQWLQXHGVRFLDOLQHTXLWLHVRQWKHEDVLVRIUDFHVH[DJHDQGGLVDELOLW\0XFKKDV
EHHQ ZULWWHQ RQ WKH HIIHFW RI FRJQLWLYH IXQFWLRQV RQ HPSOR\HUV 7KLV $UWLFOH
KRZHYHUH[SORUHV WKHHIIHFWRIVXEWOHSV\FKRVRFLDO IDFWRUVRQSRWHQWLDOREMHFWVRI
GLVFULPLQDWLRQ
2QHRIWKHEDVLFIXQFWLRQVRIWKHODZLVWRUHGUHVVKDUP7RWKDWHQG,KDYHDUJXHG
WKDWVWHUHRW\SHWKUHDWWULJJHUVDUHLQDQGRIWKHPVHOYHVKDUPIXO6RFLDOSV\FKRORJLVWV
KDYH FDWDORJHG WKH DGYHUVH HIIHFWV RI VWHUHRW\SH WKUHDW XQGHU D QXPEHU RI
FLUFXPVWDQFHV LQFOXGLQJDWZRUN,IHPSOR\HUVGUDZDWWHQWLRQWRWKHLUHPSOR\HHV¶
SURWHFWHG VWDWXV WKDW FRQGXFW FRXOG DFWLYDWH VWHUHRW\SHV DQG LQ WXUQ LPSHGH MRE
SHUIRUPDQFH
([LVWLQJODZSURYLGHVVXSSRUWIRUUHFRJQL]LQJHPSOR\PHQWGLVFULPLQDWLRQKDUPV
WKDWGRQRWLQYROYHH[SOLFLWDGYHUVHHPSOR\PHQWDFWLRQV+RVWLOHZRUNHQYLURQPHQW
GRFWULQH WKH $'$ *,1$ DQG VWDWH ODZ SURYLGH GLYHUVH H[DPSOHV RI KRZ WKH
MXGLFLDU\ DQG OHJLVODWXUHV KDYH SURYLGHG UHOLHI IRU HPSOR\PHQW GLVFULPLQDWLRQ
OLWLJDQWVZLWKQRQWUDGLWLRQDONLQGVRIFODLPV([SDQGLQJHPSOR\PHQWGLVFULPLQDWLRQ
KDUPV LV QRWDQ LGHD WKDW ,KDYHFUDIWHGRXWRIZKROHFORWKEXW UDWKHU LV D ORJLFDO
H[WHQVLRQ RI WKH H[LVWLQJ ODZ WR EHWWHU DGGUHVV WKH FKDOOHQJHV RI SUHVHQWGD\
HPSOR\PHQW GLVFULPLQDWLRQ 7KLV VWUDWHJ\ LV RI FRXUVH QRW ZLWKRXW LWV VHULRXV
FRPSOH[LWLHV7KHUHDUHWLPHVZKHQEHKDYLRUVWKDWFRXOGWULJJHUVWHUHRW\SHWKUHDWDUH
HVVHQWLDOERWKWRZRUNSODFHVDIHW\DQGWRDQWLGLVFULPLQDWLRQ$Q\DWWHPSWWRH[WHQG
IHGHUDOHPSOR\PHQWGLVFULPLQDWLRQODZWRFRYHUWKHKDUPVDVVRFLDWHGZLWKVWHUHRW\SH
WKUHDWPXVW WDNHDFFRXQWRI WKHVHGLIILFXOWLHV7R WKDWHQG OHJDO LQWHUYHQWLRQV WKDW
HQFRXUDJHHPSOR\HUVWREHSURDFWLYHDUHSUHIHUDEOHWRDWWHPSWVWRUHGUHVVWKHKDUPIXO
HIIHFWV RI VWHUHRW\SH WKUHDW DIWHU WKH IDFW :KLOH UHWKLQNLQJ HPSOR\PHQW
GLVFULPLQDWLRQKDUPVPD\UDLVHFHUWDLQSUDFWLFDODQGWKHRUHWLFDOFKDOOHQJHV LWZLOO
QRQHWKHOHVVPRYHXV FORVHU WR HOLPLQDWLQJ WKHRQJRLQJ LQHTXLWLHV WKDW UHVXOW IURP
VHFRQGJHQHUDWLRQGLVFULPLQDWLRQ

